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was outside of the perimeters of the Nine Lakes Report, but required further

investigation.

[166] Council understood the province did not have the resources to do further

studies.

7. Setbacks

[167] The Appellants argue that the setback has no foundation, is arbitrary and,

therefore, Council has not reasonably carried out the intent of Policy H-6 which directs

Council to determine the setbacks of the specified farming operations from

watercourses. For the reasons noted below the Board finds that under the

circumstances of this case, Council has reasonably carried out the intent of the MPS in

extending the setback to 500 feet.

[168] The Nine Lakes Report recommended Municipalities do what they could to

prevent nutrients from affecting the water quality and recommended that one of the

methods of doing so was to create buffers.

[169] Mr. Heseltine notes in his Report, the difficulty in achieving one standard

buffer to address all situations because of the various factors that affect nutrients on the

land from entering a watercourse, including the slope of the land, the vegetation, etc.

[170] The Board finds the essential component of a buffer is the separation

between the nutrient source and the water, so that water on or in the land percolates

through the soil removing the nutrients before it enters the watercourse. Distance is,

therefore, an important element of a buffer.
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[171] On September 29, 2009, almost a month before Council's decision, the

Municipality received an environmental report in relation to the R&N mink development

application where the Biologists from the Department of Natural Resources opined that

the separation of 350 feet or greater with treed vegetation should be sufficient for the

nutrients not to reach the watercourse provided there would be no access from the farm

to the lake. There are three components to this buffer:

1. The distance is 350 feet or greater;

2. The land is treed; and

3. There will be no access from the farming area to the lake.

The Board finds the above supports the extension of the setback beyond the present

328 feet. First, 350 feet or greater is beyond the current 328 foot buffer. Second, Mr.

Heseltine agrees that the type of vegetation is important in determining the appropriate

distance. If the land is not treed, the distance should be greater. Third, if there is direct

access from the farming operation to the lake, an even longer distance may be

necessary.

[172] As the Municipality argued in its written submissions, extending the

distance would logically better protect the lakes. The farther the distance the less

chance the phosphorous or other nutrients will reach the lake.

[173] Under the circumstances of this case, the Board finds Council's decision

to extend the distances between the fox and mink ranches and hog and fowl operations,

and the watercourses reasonably carried out the intentions of the MPS and, in

particular, Policies H-6 and H-7.
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8. Standards of Others

[174] The Appellants argue that Council should not have set the 500 foot

standard because there is no other municipal setback by-law or government manure

guidelines that currently recommend 500 feet.

[175] If the Board were to dismiss Council's choice on the basis that no one else

is doing it, it would prevent Councils from ever being the first to adopt a new standard

for anything. A Council could not ban smoking in public buildings because no one else

had such a ban. Similarly, it could not extend the distance for smoking from a public

building entrance because all current distances were less.

[176] It is not for this Board to limit Council in being the first to adopt a standard.

The only issue for the Board to decide is, in setting that standard did Council reasonably

carried out the intentions of its MPS.

9. Other Jurisdictions

[177] Mr. Fulton's Report to Council was concerned that the setback would be

less effective if there was no farm management. Mr. Fulton referred to the Provincial

and Federal Governments ability to address these issues. The Appellants argue

against the reasonableness of Council's decision on the basis that its o"vn planning

expert, Mr. Fulton, suggests that the more effective regulatory regime would come from

the Federal and Provincial Legislation, which eventually occurred with the Fur Industry

Act which passed on May 6,2010.

[178] The Fur Industry Act had not been passed when Council made its

decision. Royal Assent did not occur until May 11, 2010. It has not come into effect
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and will not until it is proclaimed. The main operation and control of the fur industry will

occur through its Regulations. At present, there is no Act or regulations in effect.

[179] It is not for the Board to decide whether Council's decision is the best

choice or the most effective alternative.

[180] Even if the legislation had been enacted at the time Council was

considering the issue and it was effective with regulations enforced, Council is still

entitled to provide the setbacks of farming operations from watercourses in accordance

with its MPS Policy H-6.

[181] Second, in Canada there are many issues where all three levels of

government may have jurisdiction over specific aspects of an issue. Each level of

government has its own jurisdiction. Each one has the right to act and at times, may

even be obligated to take action, to address an issue important to its residents.

[182] The Association also argues that Council should have deferred to the

Provincial Legislation in addressing this issue on the basis of MPS Policy M-4, which

states:

This Municipal Planning Strategy for the Municipality of Yarmouth is a policy document
providing the framework by which the future growth and development of the Municipality
shall be encouraged, regulated and co-ordinated. The policies of this Strategy will be
implemented through a variety of means but generally through the powers of Council as
provided by the Act and any other statutes as may apply. [Emphasis added]

The Appellant has misconstiued this Policy. This policy is referring to the legislation

and statutes which provide powers to Council upon which Council is able to implement

its MPS for its residents. The statement does not require Council to not exercise its

jurisdiction or to give the implementation of its MPS to another level of government.
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10. Total Eradication

[183] The Appellants also argue Council's decision is arbitrary and

unreasonable because the headwater area of the Carleton Watershed is in Digby

County. As Council has no control of the Municipality of the County of Digby, the

amended By-law is less effective in addressing the nutrient issue. Furthermore, with the

Lake at the headwater of the Carleton Water System being polluted with blue green

algae, the algae will work its way downstream, once again, causing the By-law to be

less effective.

[184] The Municipality argues it was attempting to be proactive in order to

protect its most valuable resource, being water. Although it may not totally fix the

problem, the Municipality has the right to do what it can in order to stop a similar

situation from happening in the other rivers and lakes, and from the Carleton River

System becoming worse. The Board concurs.

[185] Not being able to fully eradication the problem, does not mean Council's

decision does not reasonably carry out the intentions of its MPS. Others have noted

that when confronted with a problem, in particular, one that can have an impact on

public health, people who have the ability to take action, may have a responsibility to do

what they can to address the problem, even when their actions cannot fully eradicate

the problem, see page 1049 of Justice Krever's Final Report of the Commission of

Inquiry on the Blood System in Canada.
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x. CONCLUSION

[186] Blue green algae creates toxins that have public health implications that

span from skin irritation to liver damage. The issue of watercourses developing blue

green algae as a result of farming operations has been an issue in Yarmouth County for

approximately four or five years. Part of the issue was generated from observing the

lakes in Digby County at the head of three river systems, all of which had high nutrient

content of phosphorus and nitrate affecting the blue green algae in that area. Nowlans

Lake, which is at the head of the Meteghan River and empties into the Bay of Fundy,

was recommended to be closed for recreational, as well as drinking and other water

uses.

[187] The application of R&N to obtain a development permit to create a mink

farm in Yarmouth was an impetuous for the Municipality to address the issue.

Councillors had received many calls from concerned individuals.

[188] Council was under an obligation under its MPS to support water quality,

the growth of agriculture (Policy H-7), and to determine setbacks from watercourses for

specific anima! ranches and operations under Policy H.6, those operations being

defined under Policy H-5.

[189] In ~v1arch of 2009 the Nine Lakes Report vias issued by the Department of

Environment which studied nine lakes within Digby and Yarmouth County. Its

recommendations included eliminating the sources of nutrients in the water through

various means such as setting buffers. A possible source of the nutrients was a mink

farm in the area which the Study recommended be further examined to determine if it
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was part of the cause of the nutrients leaking into the lake. Council understood from

provincial Ministers that resources for further study was not available.

[190] At the public hearing the President of the Association said the 500 foot

setback "vas fine and it "vould v"ork with the Community. Between 150 and 175 people

attended including farmers. One Councillor personally called Mr. Hamilton to attend the

public hearing. Only three of over 40 oral and written presentations opposed the By­

Law. On the following day, the Municipality received a report from Biologists with

National Resources stating that the 350 or greater treed setback with no access from

the farm to the lake should be sufficient to stop phosphorus from the mink farm from

entering the lake. In this by-law Council is adopting one setback for all land types,

including those without a treed buffer and/or access between the farming operation and

the lake. Vegetation is one of the factors affecting the distance required to filter

nutrients.

[191] The fact that at sometime in the future the Province may develop

regulations that better manage the fur industry in Nova Scotia does not prohibit the

Municipality from taking what action it can within its By-Laws to implement its MPS for

its citizens. Whether it's the most effective means of addressing the problem is not for

the Board to determine.

[192] From the evidence before the Board, Council sought to strike a balance

between encouraging farming and the preservation of its lakes and watercourses taking

into consideration the blue green algae, its toxins and related health issues. Having

considered both issues and making a decision of 500 feet, the Board finds that in the

circumstances of this case, Council has reasonably carried out the intent of the MPS.
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[193] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 12th day of August, 2010.
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SCHEDULE "A"

RECOMMENDATIONS

Study area lakes appear to be sensitive to nutrient inputs as demonstrated by significant
recurring algal blooms in several lakes. Although the geological setting of the area
contributes to the natural background levels of nutrients in these lakes, human related
nutrient sources are likely contributing more significantly in certain watersheds and
impacting lake water quality.

In order to improve water quality in study area lakes and to ensure that desired water
uses are not compromised, known nutrient sources should be reduced where possible,
and efforts should be made to identify additional sources.

Watershed best management practices should be implemented in order to minimize the
export of phosphorus from the watershed to promote low nutrient and high transparency
in-lake conditions.

Development in the watershed (e.g. forestry, farming, residential, etc.) can be
accommodated without negative impacts to water quality as long as it is undertaken in
an environmentally acceptable manner. Buffer strips, erosion control measures, good
livestock manure management, and suitable sevvage disposal systems, are examples of
appropriate practices which must be implemented if the water resources are to continue
to provide the expected uses to area residents.

It would also be advisable to further investigate and assess nutrient and/or pollutant
sources in the watershed through a more intensive and comprehensive
shoreline/watershed survey.

An assessment of tributary streams to impacted lakes would allow the relative
contributions of nutrients to be determined from each sub-watershed and upstream
source. Based on these analyses sub-watersheds with the greatest need for
management to reduce nutrient sources could be identified and prioritized.

Where activities in the watershed are identified as having negative impacts on lakes or
tributary streams and expected water uses, regulators should \AJork vvith property
owners, industry, and other stakeholders to employ appropriate management actions to
mitigate impacts and reduce effects.

Large suspect contributors of nutrients to the lakes should be further investigated .and
where appropriate and possible, discharges reduced or eliminated. This should include
the mink farms and a mink food processing facility on Nowlans Lake and the
aquaculture operation on Hourglass Lake. Placides Lake watershed should also be
further investigated for significant nutrient sources due to the very high nutrient levels
found in the lake water chemistry.
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Community or watershed groups, such as TREPA, could act as lead to form a
watershed protection plan with stakeholders. Through that process water resource
issues could be addressed and desired water uses protected in the watershed.

Nowlans Lake and/or Fanning Lake could serve as a starting point to work with
stakeholders in forming and implementing a watershed protection plan.

It would be. prudent to refrain from body contact recreation (eg swimming) in Nowlans
Lake as a precautionary measure, since recreational use guidelines were exceeded.
Although Nowlans Lake is not known to be used as a drinking water supply, it would be
advisable to refrain water for this purpose as well, to avoid possible health effects from
algal toxins.
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