
























































Board to consider the submissions of NSPI regarding Section 5.3(d) of the PPA. NSPI
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submitted that:

[60]

different from the standard PPA wording. Itis in fact set out in full in the Special Provisions

It is also significant that sub-clause 5.3(a) starts with the modifier "Subject to section 5.3(d)
.. ". The provisions of section 5.3(d) provide a specific approach to how a Seller seeks an
alternate means of recovery of its interconnection costs from NSPI Sections 5.3(a) and (d)
together recognize that the interconnection costs are to be recovered through the Energy
Rate and the PPA. This is clearly the manner in which the parties understood that a recovery
of interconnection costs would occur, and not through the 11.4.1 mechanism. Specifically,
if the Shear Wind responsibility for interconnection costs were to be reduced, there would be
a corresponding reduction in the Energy price so that customers do not pay twice for

interconnection. This is the deal that the Seller negotiated.

Section 5.3(d) ensures that all RFP bids competed on the same footing. Shear Wind
suggests that in negotiating the additional words at section 5.3(a), it has somehow obtained
the right to receive a refund under section 11.4.1, without a corresponding reduction in
Energy Rate. This is contrary to the express wording of section 5.3(d). To interpret section
5.3(a) as Shear Wind proposes would mean that NSPI's customers will pay significantly more
for Shear Wind's energy than what was originally contracted, and that its PPA bid competed
on different grounds than the other independent Power Producers. This is not the case.
[Emphasis added]

[Exhibit N-15(C), p. 7]

In this particular PPA, it is essential to note that Section 5.3(d) is completely

negotiated by the parties and provides:

38. Section 5.3(d) shall be deleted in its entirety and replaced with the following:

“The Seller shall have the option, exercisable in its sole discretion, within thirty (30)
days after final determination of its interconnection costs, to provide notification (the
“Interconnection Cost Notice”) to NSPI that it desires for NSPI to assume such costs.
As part of the Interconnection Cost Notice, the Seller will provide the final
determination of its interconnection costs and the amount by which it proposes the
Energy Rate will be reduced on the assumption that such costs will be assumed by
NSP!. NSPI shall have a period of fifteen (15) days in which to advise the Seller if
it agrees to assume the interconnection costs and accept the proposed reduced
Energy Rate. If NSPI does not advise the Seller within the said (15) day period then
NSP! will be deemed to have declined to assume the interconnection costs and the
reduced Energy Rate.” [Emphasis added]

[Exhibit N-2, Tab 4, Special Provisions, p. 6]
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[61] The Board will address these provisions below as they have a direct impact

on the issue of whether Shear Wind will enjoy “double recovery” as alleged by NSPI.

Board’s Findings in Amherst

[62] Before leaving this issue, the Board finds it necessary to make some
additional comments on the relevance of the Amherst Decision to this proceeding. The
Ambherst matter presented a very different fact situation than the present case. As noted
earlier in this Decision, the parties there did not agree that the BUS in that case was a
Network Upgrade, and the Board was required to make a finding on that point, in the
unique circumstances of the location of the facility and interconnection to a major
interprovincial transmission line.

[63] Further, in the Amherst Decision, the Board did not consider the RFP or the
PPA in any depth. The Board is not able to comment on whether the PPA in this case and

the Amherst PPA contained similar provisions.

Will Shear Wind Enjoy Double Recovery?

Provisions of PPA
[64] NSPI argued that if Shear Wind is allowed to receive a repayment of the
costs of the BUS as a Network Upgrade it will have a “double recovery” of those costs.
The reason for this is, in NSPI's view, that the costs of the BUS were included in the

financial projections provided by Shear Wind, and in its calculation of the energy bid in its
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response to the RFP. NSPI says that Shear Wind will recover those costs through the
PPA.

[65] As set out in paragraph [59] above, in support of its position, NSPI pointed

to the fact that section 5.3(a) of the PPA, as amended by Special Provision 36 is subject
to Section 5.3(d) of the PPA.

[66] Shear Wind responded to NSPI by stating:

In the second paragraph of page 7 of NSPI's February 5 submission, NSPI argues that if
Section 5.3(a) of the Glen Dhu PPA is interpreted as Shear Wind proposes ... then:

“NSPI's customers will pay significantly more for Shear Wind's energy than
what was originally contracted, and that its PPA bid competed on different
grounds than the other Independent Power Producers”.

Shear Wind submits that this characterization is incorrect and illogical. Firstly, provided
Section 5.3(a) of the Glen Dhu PPA is properly interpreted (i.e., in accordance with its
express, plainlanguage), NSPI’s customers will pay exactly the rate that NSPI contracted for.
NSPI negotiated and executed the Glen Dhu PPA with this revised provision and NSPI is
contractually obligated to comply with it.

Secondly, Shear Wind did not “compete on grounds other than the other Independent Power
Producers”. Shear Wind responded to the same 2007 RFP as the other IPPs and complied
with all of its stated requirements. One of these was to identify which of the Standard PPA
provisions it would seek to revise if its bid was selected. As discussed in detail elsewhere,
Shear Wind made clear in its RFP bid that it would require revisions to Section 5.3(a) of the
Standard PPA in order to more specifically address the question of the PPA’s allocation of
costs related to system modifications that “benefit NSPI or other parties” (i.e., Network
Upgrades). Shear Wind'’s bid was selected by NSPI and the parties subsequently negotiated
a change to Section 5.3(a) which addressed Shear Wind’s concern in this regard. Shear
Wind fails fo see how a PPA amendment freely entered into by NSPI several months
following the submission of RFP bids amounts to Shear Wind having “competed on different
grounds than the other Independent Power Producers”. The negotiation process that was
undertaken by the parties was fully compliant with the 2007 RFP ...

... while it is not Shear Wind’s position that its rights to reimbursement for Network Upgrades
under the GIP/GIA are any different than the rights of other IPPs, the foregoing nevertheless
makes clear that the PPA negotiation process that it engaged in with NSPI was expressly
provided for by the terms of the 2007 RFP.

Moreover, it is Shear Wind's position that ... the GIP/GIA (which applies to all IPPs seeking

interconnection in Nova Scotia) clearly requires that all Interconnection Customers be
reimbursed for the full amount of any advances they make with respect to Network Upgrades.
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Shear Wind also notes that its RFP bid was submitted in response to the 2007 RFP
documentation which expressly provided that interconnection cost responsibilities for projects
selected in that process would be those established by the GIA ...

... Shear Wind fundamentally disagrees with NSP1 that its customers will overpay if Shear
Wind recovers its advances for Network Upgrade costs. The very concept of Network
Upgrades inherently describes faciiities which provide system-wide benefits. The system
benefits of the three breaker ring buses required by NSPI for the interconnection of the
Ambherst and Glen Dhu Projects have been thoroughly canvassed and established in the two
respective GIA proceedings. It is entirely appropriate that the costs of these Network
Upgrades be borne by rate-payers, as these costs relate to infrastructure that benefits the
NSPI transmission system (and thus benefits NSPI rate-payers generally). As previously
noted, an underlying purpose of the GIP/GIA regime is to protect individual Interconnection
Customers from being forced to bear inappropriate costs (including Network Upgrade costs),
and thus to prevent undue discrimination by Transmission Providers such as NSPI. Shear
Wind submits that it cannot be correct, as asserted by NSPI, that NSPI customers will
over-pay as a result of the Glen Dhu Project being interconnected in accordance with the
approved regulatory regime that governs such interconnections, and in accordance with the
commercial arrangements that have been freely entered into by NSPI. In fact, the adoption
of NSPI's position would result in Shear Wind bearing 100% of the cost of facilities that are
required by NSPI to provide system benefits beyond those required to interconnect the Glen
Dhu Project. This is the exact situation that the GIP/GIA concept of Network Upgrades is
intended fo protect against. [Emphasis added]

[Exhibit N-19(C), pp. 6-8]

[67] Shear Wind submitted that there would not be any “double recovery”, and
that there would rather be “under recovery” if it is not permitted to receive the repayment
prescribed by Section 11.4.1 of the GIA.

[68] While NSPI submitted that the inclusion of Paragraph 5.3(d) of the PPA
demonstrated that Shear Wind and NSPI both understood that the interconnection costs
were to be recovered through the Energy Rate under the PPA, Shear Wind dismissed

these submissions summarily. Shear Wind argued:

Shear Wind negotiated specific changes to Section 5.3(d) of the Standard PPA which
fundamentally alter its operation. Section 5.3(d) of the Standard PPA provides that NSPI
would have the option, after the final determination of the Seller’s interconnection costs, to
reduce the Energy Rate in proportion to the amount of the Seller's responsibility for
interconnection costs. However, the version of Section 5.3(d) negotiated by Shear Wind for
the Glen Dhu PPA provides for the opposite scenario. Thatis, Section 5.3(d) of the Glen Dhu
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PPA provides that Shear Wind, not NSPI, has the option to give notice that it wishes NSPI
to take responsibility for Shear Wind's interconnection costs and to reduce the Glen Dhu PPA
Energy Rate by an amount which is to be proposed by Shear Wind. Furthermore, unlike the
version of Section 5.3(d) contained in the Standard PPA, the Glen Dhu PPA version of the
clause provides that it is Shear Wind that has the right to make the final determination of
Shear Wind's interconnection costs.

... Shear Wind successfully negotiated changes to the Glen Dhu PPA which ensured that
interconnection costs would be properly allocated between the parties.

NSPI also argued ... that “Section 5.3(d) ensures that all RFP bids competed on the same
footing”. This latter statement that Section 5.3(d) puts all RFP bidder on the same footing
surely cannot be correct given, as NSPI stated ... that “Paragraph 5.3(d) is also not contained
in the standard form PPA nor in Amherst's PPA”. Further, as noted above, the version of
Section 5.3(d) negotiated by the parties in the Glen Dhu PPA is fundamentally different than
the version that is contained in the Standard PPA, and therefore it is difficult to see how it can
result in “ensuring that all RFP bids competed on the same footing”.

NSPI claims ... that it “is significant that subclause 5.3(a) starts with the modifier “Subject to
section 5.3(d)...”. Shear Wind suggests that this is not particularly significant wording at all,
but rather represents common legal drafting practice that is intended to alert the reader to
the inter-operative nature of specific provisions in an agreement. Rather, the significant
aspects of Sections 5.3(a) and 5.3(d) of the Glen Dhu PPA relate to the fact that Shear Wind
obtained specific changes to the Standard PPA that ensured that it would remain protected
from any attempt by NSPI to improperly impose system modification/Network Upgrade costs
on it.

NSPI also asserts ... that submission that “Sections 5.3(a) and (d) together recognize that
the interconnection costs are to be recovered through the Energy Rate and the PPA.” This
is simply not the case. As noted immediately above, the specific change that Shear Wind
negotiated to Sections 5.3(a) clarified its entitlement to reimbursement for eligible
interconnection costs pursuant to the GIA, and the change it obtained to Section 5.3(d)
ensured that Shear Wind’s Energy Rate only be reduced at Shear Wind's option, and only
in connection with the assumption by NSPI of the interconnection costs as determined by
Shear Wind. NSPI's implied suggestion that Shear Wind might accept a reduction to its
Energy Rate pursuant to Section 5.3(d) with respect to interconnection costs for which it was
not responsible under Section 5.3(a) is simply not reasonable. [Emphasis added]

[Exhibit N-19(C), pp. 5-6]

[69] The Board notes that Paragraph 5.3(d) which is contained in Special
Provision 38 of the PPA is essentially as described by Shear Wind. The Board further
notes that the term “interconnection costs” is not a defined term in the PPA. The Board

has determined earlier in this decision that Shear Wind is entitled to repayment of the costs
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of the Network Upgrades. The Board is not persuaded that there is any other provision in
the PPA which would cause the Board to change this finding.

[70] The Board is unable to conclude whether Shear Wind will enjoy any double
recovery. There is no evidence before the Board which would indicate how the Shear
Wind bid in response to the RFP compared with the bids of other IPP. The Board accepts
that NSPI negotiated the Special Provisions of the PPA with Shear Wind. The Board
further accepts the argument of Shear Wind that “NSPI's customers will pay exactly the
rate that NSPI contracted for” and that “NSPI is contractually obligated to comply with the
PPA”. The Board cannot rescue NSPI if it has made what it now believes is an improvident

bargain with Shear Wind.

Vi CONCLUSION

[71] For the reasons set out above, the Board finds that Shear Wind is entitled to
fully recover the costs of the BUS in accordance with Section 11.4.1 of the GIA.

[72] The Board further finds, in accordance with FERC Order 2003-C, thatitis not
necessary for Shear Wind to take transmission in order to be entitled to the repayment.
[73] The parties have already agreed that the Board has the jurisdiction to modify
the GIA. Accordingly, Appendix A to the unexecuted GIA should be modified to provide

that the BUS and related equipment should be shown as Network Upgrades.
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[74] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 18th day of May, 2010.

Pl

Peter W. Gurnham

Ko m Vo

Kulvinder S. DhilloR

Roberta J. C@/ke
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