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[21] He continued by saying that consulting advice and reports that relate to
procurement strategies or evaluation of systems or options are inherently confidential.
[22] The second category noted by Mr. Campbell is that NSP! is obliged to honour
contractual undertakings it makes to third parties with respect to confidentiality.

[23] Finally, Mr. Campbell submitted that certain proprietary information, individual
personal information, and confidential securities information, cannot be disclosed by virtue
of legislation that governs such information.

[24] NSPI noted that all parties, quite fairly, acknowledge that competitors of NSPI
and competitive suppliers to NSPI, may have a conflict of interest which would preclude
their access to confidential information.

[25] NSPI suggested that the current procedure under which it makes an initial
determination of whether a party’s undertaking of confidentiality will be accepted, with the
right of the party to appeal to the Board is working well and should not be changed.

[26] Mr. Campbell also noted that for certain highly sensitive confidential
information NSPI does not file electronic or hard copies but rather maintains a confidential

data room. He described the information in the data room as follows:

The information maintained in the Data Room is largely sensitive and detailed fuel
information, fuel procurement strategy documents, and procedures related to the FAM. In
addition, in some cases NSPI is prohibited by copyright protection or intellectual property
rights from providing electronic disclosure of certain documents, so these documents can
only be physically reviewed at NSPI's offices.

[NSPI Submission, April 8, 2010, p. 4]
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[27] Finally, NSPI requested that the Board ensure that the provisions of
Regulatory Rule 11, with respect to intervention in Board proceedings, be enforced. Rule

11(1) states as follows:

11(1)  Where a hearing order has been issued pursuant to Rule 10(1), any interested
person may apply to intervene by filing with the Board and serving on the applicant, if any,
on or before the date set out in the order, a written request to intervene that

(a) in the case of an oral hearing, states whether the person intends to
appear at the hearing;

(b) sets out the name of the person and any authorized representative
of the person and the mailing address, address for personal
service, telephone number and any other telecommunications
numbers of the person or the person’s authorized representative;

(c) sets out the facts and reasons why the person has an interest in the
application; and

(d) states the issues that the person intends to address at the hearing.
] COMMENTS AND ANALYSIS
[28] Hearings before the Board are public hearings. It is critical to the public

hearing process that Board proceedings be open, accessible and transparent. Parties to
any proceeding, as well as the public and the media, should have access to evidence to
the maximum extent possible.

[29] Board decisions must contain sufficient information so that a reader can
clearly understand how the Board reached its decision.

[30] The Board has recognized, through the enactment of Regulatory Rule 12,
that there are times that it is proper to accept information in confidence and has set up a

protocol to do so. The reasons for allowing confidential filings are those cited by NSPl and
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include: protecting NSPI's competitive information so as to allow it access to competitively
priced fuel and other supplies; and proprietary or legal restrictions on disclosure. A
practice has developed under Rule 12 whereby mainly consultants and counsel, on behalf
of various intervenors, sign a Board approved confidentiality undertaking form and then are
granted access to confidential information after review by NSPI. Because of this, there
have been very few complaints recently about confidentiality.

[31] As noted in the Board’s letter dated January 8, 2010, it would appear over
a period of time that Rule 12 was not followed in that an excessive amount of information
was being filed in confidence without proper substantiation pursuant to Rule 12. In that
letter, the Board expressed concern that some information was being marked confidential
as a matter of routine rather than intent. As the Board noted, this tends to undermine the
public’s understanding of, and confidence in, the regulatory process. In the letter, the

Board laid out a protocol for more strict enforcement of Rule 12 as follows:

To date Rule 12 has not been strictly applied. That appears to have led to the significant
increase in the number of confidential filings over time. To correct this:

1. Any future filings claiming confidentiality on the application itself must be
appropriately substantiated. Applications received and marked as confidential but
notaccompanied by the appropriate request under Rule 12 will be acknowledged but
will not be considered as an active file until the appropriate justification has been
received and ruled on by a Member.

2. Similarly, non-confidential applications received and accompanied by confidential
evidence must:

a. have a redacted version of the evidence filed or an explanation why it is not
possible or appropriate to provide a redaction, and

b. be accompanied by the appropriate justification under Rule 12 for each item
of confidential evidence.
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In this situation the application will be considered filed and duly acknowledged,
however, consideration of the matter will be delayed until the appropriate justification
has been received under Rule 12 and ruled on by a Member. The delay and cause
will be recorded in the file.

Where possible, the specific information to be held in confidence must be identified. It is
neither useful or acceptable to mark an entire document as confidential when only parts need
to be protected. If substantially all of a document is made up of confidential information then
it is reasonable for NSPI to request that the entire document be treated as confidential.

[Board Letter, January 8, 2010, p.3]

[32] The Board has reviewed the provisions of Rule 12 and believes that it
continues to be adequate. As noted in the Board’s January 8, 2010 letter, what is needed
is to have Rule 12 diligently followed and enforced. This has begun to occur. The Board
agrees with the eight principles outlined by the CA, as noted in paragraph 16 of this
decision.

[33] The Board has the following comments on the specific issues raised by Mr.

Patzelt, and some additional comments.

Non-Confidential Information in the Public Domain
[34] It goes without saying that if information is otherwise in the public domain it

should be disclosed and not filed confidentially.

Access to Confidential information
[35] With respect to Mr. Patzelt's request that NSPI should be required to make

a request to the Board to deny access to a particular party, rather than denying the access
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and having the party appeal to the Board, the Board observes that this appears to be a
rare event. An application to the Board by a party who is denied access to confidential
information is not difficult. If access is denied, however, NSPI should provide written
reasons to the particular party who is denied access to confidential information
(presumably for competitive reasons) and file a copy of that letter with the Clerk of Board.
In such circumstances, the burden remains with NSPI to show why the party should not
have access to the information.

[36] With respect to the use of a confidential data room at NSPI's premises, the
Board notes that the Board and its staff have spent considerable time and effort in creating
a case management system which includes a secure confidential electronic depository.
The NSPI data room dates from a time when this electronic facility was not available.
NSPI, and other parties, should use the confidential electronic depository to the greatest
extent reasonably possible.

[37] The Board is not prepared to accede to Ms. Rubin’s request (as noted in
paragraph 15 of this decision) that counsel can share confidential documents with
consultants who have not signed a confidentiality undertaking. For the process to work,
anyone with access to the confidential documents must be contractually bound by a
confidentiality undertaking. Because of this requirement, the Board wishes to make it clear
that no adverse inference will be drawn if the Board becomes aware that an intervenor
engaged a consultant and subsequently chose not to file evidence. Indeed, the Board

would take a dim view of a party raising such a suggestion or inference in a proceeding.
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[38] With respect to the comment made by the CA, the Board does intend to
follow the practice outlined in its January 8, 2010 letter. Before information for which
confidentiality is claimed will be considered by the Board, a determination will be made by
a Board member that the proponent has initially satisfied the burden of establishing
confidentiality. That has in fact happened in the last few proceedings. If the parties find
that this process is not working properly, they should feel free to advise the Board, and the

Board will address the issue.

Board Decisions
[39] As noted in the Board’s February 23, 2010 letter, the Board is concerned that
the level of confidential filings in certain proceedings impairs the Board’s ability to produce
a transparent decision which publicly and fully discloses the material considered by the
Board, such that the public, and any reviewing court, would be able to determine how the
Board made its decision.
[40] This problem came to a head in a recent proceeding involving an
independent power producer. The Board was called upon to determine cost responsibility
with respect to a network upgrade. Both NSPI and the independent power producer filed
in confidence a power purchase agreement. They then based much of their argument on
the provisions of that power purchase agreement as being determinative of the issue. The
Board was left in the position of being asked to make a ruling on a contract in
circumstances where it could not, in its decision (while respecting confidentiality), disclose

the contract provisions or the arguments each of the parties made pursuant to those
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contract provisions. The Board determined that situation to be untenable. In the
circumstances of that case, to meet the Board’s requirements, the parties cooperated and
waived confidentiality for sufficient information to allow the Board to release its decision.
[41] In this regard, however, the Board wishes to make it clear that it is not a
private arbitrator and its role is not to offer confidential arbitration services. Further to that,
the Board will not, as was requested by the parties in the proceeding just referred to, issu

redacted decisions. [f parties wish to conduct a confidential and private arbitration there
are mechanisms under the various arbitration Acts in the province to facilitate that. Parties
should understand the Board will continue to insist that it must be able to put sufficient
information on the public record to enable it to issue a reasoned and transparent decision
which publicly discloses sufficient material to the public and a reviewing court so that they
would be able to understand how the Board came to its decision. In this respect, the Board
is mindful of the responsibilities imposed upon administrative tribunals to produce
decisions that are justifiable, transparent and intelligible: see, for example, Dunsmuir v.

New Brunswick, [2008] S.C.J. No. 9, at par. 47.

Regulatory Rule 11
[42] Rule 11 is the Rule which governs interventions in Board proceedings. NSPI
respectfully requested that the Board more rigorously enforce the provisions of Rule 11.
The Board agrees Rule 11 has an important purpose in that it sets out details concerning
a party’s intention to appear in a proceeding, why they have an interest in the proceeding,

and the issues the party intends to address. This both informs the Board as to the party’s
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interest in the proceeding and allows the Board and other parties to determine whether that
party truly has standing. Both of these are important aspects of the litigation process
before the Board. The Board will be more rigorously enforcing the provisions of Rule 11.
[43] An Order will issue accordingly.
DATED at Halifax, Nova Scotia, this 28" day of May, 2010.
Ip P an
[CAQ
Peter W. Gurnham
fostutlor
Kulvinder S. Dhillon

Roberta J. Clarl{# "
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