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[170] The Board considers that 100 litres per transaction is a reasonable volume

limit in the circumstances. While the Board is cognizant that this limit may be subject to

abuse, in practice such abuse will likely be limited. The Board does not accept that there

should be a plating restriction.

[171] In summary, the Board recommends to the Minister that no limits be placed

on promotions, subject to a restriction that promotions be limited to retail transactions of

100 Iitres or less.

[172]

(h) If promotions are allowed, what legislative criteria should be
recommended to permit or prohibit a promotion?

There are currently two relevant legislative provisions dealing with

promotions. The first provision is s. 15 of the Petroleum Products Pricing Regulations,

which, in effect, grandfathered any promotion in existence between May 1,2005 and June

1,2006;

Promotions to reduce price at time of sale
15(1) A type of coupon, promotion, discount, loyalty program or any other promotional

consideration in existence for a petroleum product between May 1, 2005, and June
1, 2006, that has the effect of reducing the price for a petroleum product below the
minimum retail price at the time of sale is permitted.

[173]

(2) On and after July 1, 2006, any enhancement of a promotional consideration
described in subsection (1) or any new type of coupon, promotion, discount, loyalty
program or other type of promotional consideration that would have the effect of
reducing the price for a petroleum product at the time of sale is prohibited.

Section 15 of the Motive Fuel Regulations is also relevant to this discussion:

Merchandise to be included in wholesale price
15 No wholesaler shall claim or recover in any manner, directly or indirectly, from a

retailer or a retailer's agent the cost or any portion of the cost of a promotional
activity that is sponsored by the wholesaler and that includes the sale or giving of
merchandise for the purpose of promoting the sale of motive fuel.
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At the hearing, the Board heard a number of references to the regulatory

uncertainty created by the current administrative scheme applied by Service NS under the

above provisions:

Irving Oil also believes that the ambiguous and discriminatory nature of the current
Regulations must be changed to ensure that all promotions that may be offered in Nova
Scotia are assessed according to objective criteria, not based simply on whether or not a
similar promotion existed at the time the original Regulations came into force a number of
years ago.

[Mr. MacDougall's submission, Transcript, January 20, 2010, p. 352]

Very briefly, I'd submit that Section 15(2) ofthe... 15(1) and 15(2) of the regulations, the status
quo is totally unworkable. It's... the only reason it's worked is because there's the defacto
regime that doesn't really follow the actual language of the regulations.

[Mr. Grant's submission, Transcript, January 20, 2010, p. 412]

For some reason Service Nova Scotia identified an approval process that isn't, doesn't exist
in regulation. They just made it up and said we're going to start issuing approvals for things
that potentially didn't even exist.

[Mr. Wood's submission, Transcript, January 20, 2010, p. 432]

You can't have a regulation that for whatever reason Service Nova Scotia seems to allow
various parties to come in with new and different things. And it's not a difficult regulation to
read and understand.

[Mr. Wood's submission, Transcript, January 20, 2010, p. 438]

We were concerned with consistency in Service Nova Scotia's regulation and promotions and
what constitutes what is allowed and what isn't, because we feel that there has been
inconsistency in it. And I think they're trying to find a moderated approach; however, they're
struggling to find a consistent way to do that.

[Mr. Maynard's submission, Transcript, January 20, 2010, p. 458]

What is the level of distinction that is being made [in s. 15 of the Regulations] between the
types of programs? When is a type of program really a new program and when is it an
enhanced program? Those concepts lack definition, and, in my submission, are impossible
to enforce. And they have caused the apparently anomalous decisions [by Service NS] that
have been referred to by various parties here.

[Mr. Roberts' submission, Transcript, January 20, 2010, pp. 502-503]

... the status quo is not an option. That the consumers are being denied access to the full
savings available to consumers in other provinces for reasons that appear to be arbitrary or
based upon outdated considerations, such as a minimum price.
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The... 1just use as example, the grocery... the gas for grocery program started off at 9 cents
here in Nova Scotia, as it was elsewhere, and then it was rolled back to 5 cents [by Service
NS]. Five cents, according to Mr. Gardner, the best he could figure out, might have been
based upon another promotional program in offer at the time.

PetroCanada, their Preferred Price program rolled back [by Service NS] from ...or at least
limited from 40 cents to 20 cents. Nobody really can understand why those numbers were
chosen.

[Mr. Roberts' submission, Transcript, January 20, 2010, pp. 504-505]

... I have to, I have to say that I was surprised at some of the promotions that had been
approved over the last few years. It was difficult to see where they existed in history or how
they might have qualified under the interpretation of the rules, so it's not clear that equity was
at play or consistency was at play in the application of the regulations.

[Mr. Gardner's testimony, Transcript, January 18, 2010, pp. 256-257]

[175] In fairness, the Board infers that Service NS also recognized that its

interpretation of s.15 was inconsistent. In a Bulletin issued by Service NS on October 1,

2009, it indicated to industry that, as of January 1, 2010, it would be applying a "strict

reading" of the Act and Regulations [Exhibit P-14, p.3].

[176] The Board understands the concerns expressed above by industry. Based

on the Board's review, it is a fair statement that there is much confusion in the industry

about the application of the current regulatory provisions, including a concern about the

regulatory authority to impose limits on certain promotions or to allow other types of

promotions to commence (even on a probationary basis).

[177] Thus, the Board concludes that it would be beneficial to amend the current

regulatory scheme in order to establish a clear regulatory mandate respecting promotions.

[178] The parties offered several suggestions to incorporate into the legislation.

[179] With respect to the issue of legislative criteria, Mr. MacDougall submitted:

Irving Oil submits that any legislative criteria must be clear that all parties will be assessed
and treated equally. There should certainly be no distinction dra'vvn with respect to promotions
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based on the time period in which they were introduced to the market, as this is clearly
discriminatory, unfairly impacts any party without an active promotion at the applicable time,
and would curtail the future development of promotions that would benefit the consuming
pUblic. The legislative criteria should also be unambiguous and not discretionary. It is largely
for this reason that Irving Oil feels that the monetary limits could be particularly problematic,
as the variety of promotions would be very difficult to assess or compare in terms of
monetary value provided to consumers.

[Exhibit P-24, p. 16]

[180] Sobeys and the CA agreed with Mr. MacDougall's recommended criteria set

out at paragraph 104 above.

[181] As noted earlier in this Decision, Ultramar opposed Mr. MacDougall's second

criteria, which suggests that a wholesaler's sponsored promotions must be offered and

made available to all branded retailers supplied by the wholesaler.

[182] Wilson submitted that the current regulatory scheme should be maintained

and that s. 15 of the Petroleum Products Pricing Regulations should be strictly applied.

As noted earlier in this Decision, Wilson submits that no changes should be made to the

regulatory scheme until more data is collected.

[183] Based on its review of the evidence, the Board finds that s. 15 of the

Petroleum Products Pricing Regulations is arbitrary in its application and should be

repealed. As noted earlier in this Decision, the Board also finds that there should be no

limits on the amounts or types of promotions offered to consumers.

[184] As has been outlined previously in this Decision, the Board is satisfied that

the first and fourth criteria suggested by Mr. MacDougall have merit and should apply to

wholesalers and retailers in this Province. The Board also adopts the third criteria, with a

revised limit of 100 litres per transaction.
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[185] With respect to the second criteria, the Board accepts Ultramar's submission

that a wholesaler should not be forced to offer sponsored promotions to all branded

retailers supplied by that wholesaler. On this point, the Board recognizes that, for

competitive reasons, some wholesalers may choose to offer different promotions in

different areas or, in some cases, a wholesaler may elect not to make the promotion widely

available. The Board is satisfied that not imposing this obligation on wholesalers helps

preserve the availability of gasoline in rural areas.

SUMMARY AND RECOMMENDATIONS TO THE MINISTER

[186] Section 22(1 )(c) of the Regulations provides that the Board may hold a public

hearing respecting the effect of promotions on the regulatory scheme established by the

Act and Regulations, and it has the power to make recommendations to the Minister of

Service NS about promotions.

[187] The best evidence, and effectively the only evidence, before the Board

respecting the impact of promotions on the availability of gasoline in rural areas is that of

Mr. Gardner. He concluded that promotions had no material impact on the availability of

gasoline in rural areas:

Independent stations in areas outside regional centres are affected more or less in proportion
to their proximity to the retailers offering the promotion. The greater the distance, the less the
impact.

Promotions by themselves are notenough to substantially change purchasing patterns where
the cost of attaining the benefit of the promotion outweighs the value of the benefit.
Independent stations in remote areas appear to be largely immune to the effect of
promotions.
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Independent dealers in remote, rural areas (the intended beneficiaries of the regulatory limits
on promotions) appear largely unaffected because their markets are sufficiently distant from
the practical reach of most promotions.

[188] The Board accepts Mr. Gardner's evidence and concludes that there is, at

this time, no rnaterial impact on the availability of gasoline in rural areas by the use of

promotions. The Board finds that promotions should be allowed and it concludes that no

limits should be placed on the amount and types of promotions.

[189] Based on its findings in this Decision, the Board makes the following

recommendations to the Minister under s. 22(1 )(c) of the Regulations and, where the

context so requires, the Regulations should be amended accordingly:

a) A definition of "promotion" should be adopted in the Regulations, which is consistent
with the following:

"Promotion" means any item, service, or saving opportunity with an implied value
extended to a retail consumer in orderto entice the consumerto purchase petroleum
products of a particular brand.

b) Promotions should be permitted, with no limits on the amount or type of promotions
that can be offered to consumers.

c) Section 15(1) and (2) of the Petroleum Products Pricing Regulations should be
repealed. This section should be replaced with a provision which provides for a
registration system of promotions offered by wholesalers and/or retailers. This
registration of promotions should be limited to a notification to Service NS of the
start date and termination date of a promotion, along with a description of the
promotion and the area(s) in which it is being offered.

d) For the benefit of all consumers and industry participants, Service NS should
establish a public register (e.g., website/bulletin) of all promotions that have been
filed with Service NS by wholesalers and/or retailers.

e) No promotion should be permitted unless Service NS has received notification of
the promotion.

f) Promotions should only be permitted on transactions not exceeding 100 litres.
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g) retailer should not be required to participate in a promotion sponsored by a
wholesaler.

h) A wholesaler should not be required to offer its sponsored promotions to all retailers
supplied by that wholesaler.

i) Section 15 of the Motive Fuel Regulations should be maintained, but moved to the
Petroleum Products Pricing Regulations. Consideration might also be given to
moving s. 14 as well. The provisions state:

Posting prices - motive fuel
14 (1) A retailer approval holder operating a type of outlet referred to in subsection
6(1) shall post in a conspicuous place on each pump or drum, in letters and figures
that are clearly legible, the price per litre and the grade of motive fuel offered for sale
from the pump or drum.

(2) A retailer approval holder operating a type of outlet referred to in subsection 6(1)
shall post in a conspicuous place visible to the motoring pUblic the price, in figures
a minimum of 20 cm high, and the grade, in letters a minimum of 5 cm high, of the
minimum priced grade of gasoline offered for sale at the facility.

(3) The price posted pursuant to subsections (1) and (2) shall include any tax the
approval holder is required by law to collect.

Merchandise to be included in wholesale price
15 No wholesaler shall claim or recover in any manner, directly or indirectly, from a
retailer or a retailer's agent the cost or any portion of the cost of a promotional
activity that is sponsored by the wholesaler and that includes the sale or giving of
merchandise for the purpose of promoting the sale of motive fuel.

j) To further the regulatory objective of preserving the availability of gasoline in rural
areas, Service NS should consider establishing a system to collect data on
volumes of petroleum products sold at all retail outlets across the Province. This
data would prove useful to the Province in a future review respecting the impact of
promotions.

[190] If Service NS collects new data that causes it concern, it can request the

Board to conduct a further review.
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DATED at Halifax, Nova Scotia, thO

Roland A. Deveau
-")

r~
Murray . Doehler


