




















[18] In a letter dated February 1, 2010 NPB agreed with NSPI that the current
penalty structure should be revised. They advised that under the ELI 2P-RTP, NPB is
priority interruptible ahead of other interruptible customers resulting in frequent
interruptions. The Board notes they are compensated for this priority by a lower rate.
[19] NPB also responded to the comments of Board Counsel Consultants
which will be dealt with later in this decision.

[20] Avon et al., through their counsel, in a letter dated February 1, 2010,
argued that the penalty should be revised as suggested by NSPI. Avon et al. did raise a
question with respect to the calculation of the penalty and suggested that a protocol is
needed to (a) reflect how demand readings are done and averaged in the interval, and
(b) to establish a process to communicate and document the time of shut-down request
and the interval where “A” and “B” are calculated. Avon et al. also took the position that
the penalty change should not apply to ELI 2P-RTP customers until the rate underwent
a review in its entirety. Several of the customers in the Avon Group filed individual
submissions.

[21] Michelin North America (Canada) Inc. (“Michelin”), in a letter dated June 8,
2010, confirmed its willingness and ability to abide by the current rate provisions and
confirmed buying through an interruption notice is not an option Michelin would
entertain.

[22] Oxford Frozen Foods Ltd. (“Oxford”), in a letter dated June 4, 2010,
advised the Board of extensive infrastructure it has in place to ensure compliance with

the tariff. It has installed a computer control system that automatically shuts off all
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fifteen of its separate electrical entrances at its three factories. Oxford also confirmed it
had no intention of ever buying through an interruption.

[23] Minas Basin Pulp and Power Company Limited, in a letter dated June 3,
2010, confirmed its support of the revision.

[24] Shaw Resources (“Shaw”), by letter dated January 29, 2010, supported
NSPI's proposal advising that it was recently subject to a significant penalty for failure to
interrupt. Shaw is in discussions with NSPI to arrange direct switching equipment.

[25] Finally, Intertape Polymer Group, in a letter dated January 27, 2010,

supported NSPI’s request but went on to say:

However we also recommend that any permanent changes to the penalty structure
incorporate a mechanism to apply punitive penalties to customers who might view lower
penalties for non compliance as a “cost of business” and choose not to interrupt for
business reasons. This might be in the form of maximum penalties for a second or
subsequent non compliance.

[Letter dated January 27, 2010]

v BOARD COUNSEL CONSULTANTS
[26] The Board requested Board Counsel Consultants, Dr. John Stutz and Mel
Whalen (Multeese Consulting Incorporated), to provide comments. In a memo dated

June 7, 2010, Mr. Whalen made the following comments:

1. If customers have a willingness to comply and the ability to comply, as NSP!'s
customers claim, then no penalty should be incurred and its modification becomes moot.
The request to modify the penalty appears to be based on some expectation of non-
compliance to some degree.

2. The current penalty appears to be working as intended. NSPI notes on page 12 of its
evidence, that since January 2009, there have been ninety individual requests for
interruption. On four occasions, the penalty was applied. Each of the four customers took
remedial action to avoid incurring the penalty in future. This is exactly what the penalty
was designed to encourage. Whether such response would have occurred under the
proposed penalty is uncertain.

3. The performance of the new penalty on a "pilot basis" does not ensure its longer term
effectiveness. Customers could behave appropriately during the trial period, but once the
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new penalty was approved, there would be less direct incentive to do so. NSPI notes that
the Board could always re-instate the "old" penalty, and there is the possibility that
interruptible performance may become an issue with NERC, but these are less direct and
certain than the current penalty.

4. The duration of the pilot is unknown, as it is uncertain when three interruption events
might occur.

5. The probability that interruptible customers could request firm service and the effect of
that on NSPI needs assessment. With environmental and RES requirements driving new
generation additions in NS, and given the effects of DSM, capacity, per se, and hence the
need for interruptible load, may diminish.

8. As referenced in the Board's February 9 letter, interruptible customers have, for many
years, enjoyed the benefits of the rider with little threat of interruption or penalties.
Reducing the penalty now that the probability of interruption may be higher could be seen
as unfair.

[Multeese Memo dated June 7, 2010, pp. 2-3]

Mr. Whalen recommended against changing the penalty provisions.

[27] Dr. Stutz, in his submission dated June 9, 2010, noted that currently the
LIIR and the ELI 2P-RTP customers face an “all or nothing” penalty structure. He
conceded that there is a problem with the structure as once the penalty is incurred
customers have an incentive to return to full production immediately. He is, however,
concerned with respect to the magnitude of the reduction in penalties proposed by
NSPI. Dr. Stutz's second concern is that the Company’s proposal makes partial rather
than full compliance an attractive option for customers.

(28] To address his concerns Dr. Stutz recommended that the Board combine
NSP/I's proposal with the current approach (50% based on the existing penalty and 50%

based on NSPI’s suggestion). He goes on to say:

My proposal retains the incentive to comply fully with an interruption request provided by

the current penalty system.
[Dr. Stutz Memo dated June 9, 2010, p. 2]

Document #177760



[29]

11

Dr. Stutz does not recommend a cap; however he indicated the Board

could cap his proposal at the current penalty limit if that were appropriate.

[30]

In response to the submissions by Board Counsel Consultants, NPB filed

a reply submission in which it disclosed, in confidence, the magnitude of penalties

NewPage might face under the current regime and under the proposal of Dr. Stutz.

[31]

Commenting specifically on the submission by Mr. Whalen (Multeese),

NPB stated as follows:

[32]

Multeese states that: “The current penalty appears to be working as intended”. The
rationale for this conclusion appears to be that all the penalized customers took remedial
action to avoid incurring the penalty in the future. Yet Multeese overlooks the fact that
“...administering the penalty in its current formulation has proven to be controversial for
customers, NSPI, and the Board”, as NSPI notes in its Application at page 8. It is clear
that NSPI has brought forward the current Application specifically because it believes the
current penalty is not working as intended.

Multeese states that: “Customers could behave appropriately during the trial period, but
once the new penalty was approved, there wouid be iess direct incentive to do so.”
NewPage and Bowater disagree. Customers would continue to be subject to significant
financial penalties for failure to comply with requests for interruption under NSPI's
proposed penalty (as discussed in more detail below in reference to the comments of Dr.
Stutz), and the Board retains the authority to re-instate the existing penalty and take other
actions within its jurisdiction.

Multeese states that: “Reducing the penalty now that the probability of interruption may
be higher could be seen as unfair.” Yet it is exactly the potential unfairness of the current
penalty that NSPI is seeking to address in this Application. NSPI is not proposing to
revise the penalty because the probability of interruption may be higher. NSPI is
proposing to revise the penalty because it applies regardless of the degree of customer
compliance and fails to provide an ongoing incentive for customers to comply with an

interruption request once a breach has occurred.
[NPB letter dated June 18, 2010, p. 2]

With respect to the two concerns raised by Dr. Stutz, NPB argued that the

mere fact that penalties might be reduced under NSPI's proposal is not an argument

against it.

In fact, the proposed revision, according to NPB, has been designed

precisely to provide for lower penalties where the customer achieves a significant

measure of compliance.
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[33] With respect to Dr. Stutz’'s second concern, NPB argued his conclusion
that the Company’s proposal makes partial, rather than full compliance, a more

attractive option is incorrect. They refute his position as follows:

First, Dr. Stutz fails to appreciate that NSPI does not provide advance notice of the end of
an interruption. If customers “decide” to return to full demand, they would have no way of
knowing how long this might last and what the potential penalty might be under NSPI's
proposal. Second, Dr. Stutz simply assumes that because the penalty for early return
may be less than under the current structure, customers would choose to absorb this
penalty. But just because the penalty is lower does not mean that the customer would
automatically choose to incur it. Rather, the evidence suggests that the proposed penalty
is still amply sufficient to compel compliance with the interruption request.

[NPB’s Letter dated June 18, 2010, p. 4]

[34] NSPI, on June 23, 2010, filed a reply submission which reiterated its
support and the support of its customers to its proposal. With respect to Dr. Stutz’s

approach they stated as follows:

NSPI disagrees with the approach proposed by Dr. Stutz for the following reasons:

. The threshold penalty Dr. Stutz proposes - half of the existing penalty remains
disproportionate for small violations, and therefore simply continues the existing
problem. Using NSPI's example assumptions, the firm billing for a typical 2 MVA
customer would mean that half of the old penalty is approximately $80,000. For a
small transgression NSPI's penalty structure would result in an $8,400 charge.
The minimum penalty proposed by Dr. Stutz would be approximately $84,200 for
the smallest degree of non-compliance.

. Dr. Stutz appears to be in error in his example of a customer that might shut
down rapidly but return to full load an hour before the event ends. Dr. Stutz first
multiplies the average value 686 kVA (factor B in the formula) by $30/kVA to get
$20,570. Instead, factor B should be multiplied by $60/kVA to yield $41,570.
Secondly, the customer has no way of knowing how long the event will last so
the customer cannot make the cailculation that there will only be costs relating to
one final hour of interruption. Returning to full load prematurely could be very
expensive if the duration of the event is longer than the customer had
anticipated. In the example given by Dr. Stutz, the customer will be buying
energy at $20,570/MWh. It is most unlikely that a customer would do so
intentionally.

NSPI respects that Dr. Stutz has made an effort to bridge the concerns of customers
about an unfair penalty structure with the concern that the penalty structure will be too
forgiving. However, his recommended approach would not appear to be practical and
would simply continue the existing problem with the penalty structure.

[NSPI Reply Submission dated June 23, 2010, pp. 2-3]
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[35] NSPI suggested Mr. Whalen ignores the problem with the penalty which is

recognized by NSPI and its customers.

Vv ANALYSIS AND FINDINGS

[36] The Board notes that an interruptible rate in various forms has been in
place for many years. As a consequence of customers agreeing to be interrupted, NSPI
is able to avoid installing peaking generation. To maintain service to customers who are
paying for firm service it is absolutely critical that NSPI be able to rely on the
interruptible customers interrupting when system conditions require. As the Board
noted in its February 9, 2010 letter: “interruptible credits have been paid over many
years as a condition of full compliance by subscribing customers.” The Board notes that
for many years there was little threat of interruption. Now that the possibility of needing
to interrupt the interruptible load to meet the system requirements is greater, NSP! is
proposing that the penalties be reduced.

[37] The Board appreciates the submissions of the interruptible customers.
However, it is not surprising to the Board that they would support the significant
reduction in the penalty they might have to pay for failure to comply with the interruptible
rate provisions.

[38] The Board continues to believe that there should be a significant penaity
in place to ensure customers interrupt when called upon to do so. By signing on to the
interruptible tariffs customers have agreed to their conditions. The Board also,

however, accepts the logic of NSPI's argument that there should be some incentive for
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a customer to continue to attempt to comply with the tariff provisions if for some reason
the customer has failed to comply with the initial call for interruption.

[39] The compromise suggested by Dr. Stutz strikes the Board as a
reasonable solution to these two concerns. It leaves in place a significant incentive to
interrupt and also creates an incentive to continue to comply with a call for interruption if
the customers fails to do so initially.

[40] The penalty will be fifty percent (50%) of the current penalty provision and
fifty percent (50%) based on the formula proposed by NSPI. Although the Board is not
sure it is absolutely necessary, the Board will agree to the penalty being capped at the
maximum penalty under the existing rate. The penalty provision will apply to both ELI
2P-RTP customers and LIIR customers.

[41] NSPI is to file an amended tariff for review and approval by the Board by
July 31, 2010. The amended tariff must clearly explain the calculation issues raised by
Avon et al. in the letter dated February 1, 2010.

[42] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 13th day of July, 2010.

Lo

Peter W. Gurnham
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