















































17

Board finds there is no certainty of a delay and no evidence that a delay would cause any
hardship.

[52] The Legislature has provided very quick timelines for the Board to hear
appeals. Although those timelines may be quick, it does not prohibit the inclusion of
intervenors or the Board’s responsibility to provide a fair and just hearing to not only the
Appellants, but members of the community also affected by this by-law.

[53] In setting the hearing dates, the parties thought one day was sufficient. The
Board set aside two extra days for the hearing. With the inclusion of the intervenors, there
is no evidence the hearing will not conclude in the three days set aside.

[54] There is no application for an adjournment of this matter and the Board will
not prejudge one. However, the Board notes two of the Applicants spoke to council before
its decision was rendered and consequently, their information would be known to the
Appeliants. Any potential delay does not, automatically, cause a hardship.

[55] The Board grants all three Applicants intervenor standing as they provide

various perspectives of members of the public in relation to this appeal which may be

Vi  Conclusion
[56] The object of the Board's Rules, which coincides with its common law
responsibilities as an administrative tribunal, are to provide a fair, just and efficient

determination of the appeal before it. Members of the public, for or against the decision
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of council, often help the Board’'s determination of an appeal. Who the Board will permit
to be intervenors and their level of participation is case specific and will be determined by
the relevant facts and issues of each particular appeal before the Board.

[57] In this case, the appeal deals with an amendment to a by-law which extends
the minimum distances for specific farming activities from 368 feet from a watercourses
and wells to 500 feet. This by-law has the potential of affecting many people throughout
the county. In this case, however, only three individuals applied for formal intervenor
standing with the right to cross-examine and present evidence and arguments. All either
personally, or their family, own property on watercourses in the county ahd any pollution
of these may have a direct affect on the value and enjoyment of the properties. Each
represents a different aspect of the public; one is a farmer, another a principal resident
owner and the third enjoys the waters recreationally. The Board grants all three intervenor
applications and permits them to fully participate in the appeal.

[58] The participation of the intervenors does not change the single issue before
the Board in this appeal being whether the decision of council reasonably carries out the
intent of MPS (s. 250(1)(a)). The intervenors are limited to presenting evidence and
arguments addressing that issue. The Board directs that any written or visual evidence to
be provided by the intervenors must be filed with the Board and the parties by Tuesday,
February 9, 2010, by 4:.00 P.M. The Appellants may file any further evidence by Friday,

February 12, 2010, by 4:00 P.M.
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An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 5" day of February, 2010.

2

awna J. Ring
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Schedule “A”
Utility and Review Board Act

Functions, powers and duties

4 (1) The Board has those functions, powers and duties that are, from time to time, conferred
or imposed on it by

(a) this Act, the Assessment Act, the Expropriation Act, the Gasoline and Diesel Qil Tax Act,
the Health Services Tax Act, the Heritage Property Act, the Insurance Act, the Motor Carrier

Act, the Municipal Government Act[,] the Public Utilities Act, the School Boards Act, the
Shopping Centre Development Act, the Tobacco Tax Act or any enactment;

Rules of practice and procedure
12 The Board may make rules respecting practice and procedure in relation to matters
coming before it.

Regulations
34 (1) The Governor in Council may make regulations

(a) prescribing the terms and conditions, including remuneration, for the Board engaging the
services of professional persons, technical persons and experts to advise the Board;

(b) respecting the location of hearings of the Board;

(c) requiring public notice of hearings of the Board, with power to prescribe the manner in
which and by whom the notice shall be given;

(d) prescribing the necessary parties to applications, appeals or other matters or proceedings
before the Board;

(e) permitting persons who are not parties to an appiication, appeal or other matter or
proceeding before the Board to participate in an application, appeal or other matter or
proceeding, with power to prescribe the extent of the participation;

(f) respecting the keeping of a record of proceedings before the Board;

(g) respecting the release of information by the Board;

(h) respecting the publication of orders of the Board;

(i) defining any word or expression used in this Act and not defined herein;

(i) respecting any matter necessary or advisable to carry out effectively the intent and
purpose of this Act.
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Utility and Review Board Act Regulations

Public notice of hearing

3 (1) This Section shall apply to an application, appeal or other matter or proceeding before
the Board in respect of which the Board is performing the duties as are conferred upon it by
the Heritage Property Act, the Insurance Act, Section 27A of the Motor Carrier Act, the
Municipal Boundaries and Representation Act, the Planning Act, the School Boards Act and
the Shopping Centre Development Act.

(2) The person initiating the application, appeal or other matter or proceeding before the
Board shall give notice of any hearing by advertising in one or more newspapers circulating
in the municipality in which the matter arose in respect of the subject-matter of the hearing
for three consecutive weekly insertions preceding the date of the hearing, unless otherwise
ordered by the Board.

Parties to certain proceedings

4 (1) Parties to any application or appeal or other matter or proceeding before the Board
under the Planning Act, the Heritage Property Act or the Shopping Centre Development Act
include

(a) the applicant or appellant;

(b) in the case of an appeal where the appellant is not the applicant whose application
resulted in the decision under appeal, that applicant;

(c) the person responsible for the decision or act that is appealed;

(d) any municipality and any board, commission, committee or agency thereof that may be
affected.

(2) Parties in the case of any appeal pursuant to the Assessment Act and the Deed Transfer
Tax Act include the Director of Assessment and the municipality in which the assessment
was made.

Attendance and participation by any person

5 Any person may attend at a hearing and be heard on any matter before the Board, but may
not participate in the hearing except as permitted by the Board.

Municipal Government Act

Powers of Board on appeal
251 (1) The Board may

(a) confirm the decision appealed from;

(b) allow the appeal by reversing the decision of the council to amend the land-use by-law
or to approve or amend a development agreement;
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(c) allow the appeal and order the council to amend the land-use by-law in the manner
prescribed by the Board or order the council to approve the development agreement, approve
the development agreement with the changes required by the Board or amend the
development agreement in the manner prescribed by the Board;

Restrictions on powers of Board

252 (1) The Board shall not order the granting of a development permit, the approval of a
plan of subdivision, a land-use by-law amendment, a development agreement or an
amendment to a development agreement that

(a) is not reasonably consistent with a statement of provincial interest;

(2) The Board shall not make any decision that commits the council to make any
expenditures with respect to a development.

Municipal Government Act Rules

1 These Rules are made pursuant to Section 12 of the Utility and Review Board Act and
apply to appeals and applications under the Municipal Government Act.

Short Title and Object
2(2) The object of these Rules is to secure the just, speedy and economic determination
of every appeal or application.

General

4 (1) Where procedures are not provided for in these Rules or in an enactment, the
Board may do whatever is necessary and permitted by law to enable it to effectively and
completely adjudicate on the matter before it.

(2) The Board may dispense with, amend, vary or supplement, with or without a
hearing, all or part of these Rules at any time by making a procedural order, if it is satisfied
that the special circumstances of the appeal or application so require, or it is in the public
interest to do so.

(3) The Board may make directions on procedure and procedural orders which shall
govern the conduct of a specific appeal or application.

(4) The Board may extend or abridge the time fixed by these Rules or otherwise fixed
by the Board, and may do so of its own initiative or in response to a motion by any party

whether or not the motion to exiend or abridge the time is made after the time so fixed has
expired.

(5) Unless otherwise specified, where these Rules or a Board order make reference
to the number of days between two events, not expressed to be clear days, the number of
days shall be calculated by excluding the day on which the first event happens and including
the day on which the second event happens. If the last day falls on a day the Board offices
are closed, the time shall automatically be extended to the next business day.
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(6) No appeal or application before the Board shall be defeated or affected by any
technical objection or by any objection based upon defects in form or procedure.

Preliminary hearings

11 (1) Inany appeal or application, the Board may, on its own initiative or at the request
of any party, hoid a preliminary hearing to deal with any matter that may aid in the disposition
of the hearing, including to:

(é) consider the participation by interested persons;
Planning appeals
21 (1) A planning appeal to the Board under Section 247 of the Act shali be by notice in
writing and shall contain:
(a) the name of the Appellant;
(b) the name of the person making the decision;
(c) the date of the decision;
(d) the date that public notification of the decision was given; or the date on which
written notice of the decision was received; or the date on which the decision is
deemed to have been refused;

(e) a brief summary of the decision or a copy of the decision;

(f) the address of the Appellant or the name and address of an individual upon
whom documents or notices relating to the appeal may be served;

(g) aphone number at which the Appellant or the individual referred to in paragraph
(f) may be reached during normal business hours and a fax number, if available;

(h) reasons for appealing.

21 (2) A Notice of Appeal may be in Form A (for an appeal from the decision of a
municipal council) or Form B (for an appeal from the decision of a development officer).

22 (1) A Notice of Appeal shall be accompanied by the written undertaking of the
Appeliant, his solicitor, or his agent, agreeing to pay the costs of advertising the Notice of
Public Hearing for the appeal, and agreeing to keep the list of names and addresses of
assessed owners, which will be provided, confidential, and not to disclose it to any person,
nor use it for any purpose, not related to the planning appeal.

(2) Where a Notice of Appeal filed with the Board is not accompanied by the required
written undertaking, the Board may extend the time for filing such undertaking, provided
however that such extension of the time shall not exceed 7 days from the date of filing the
Notice of Appeal.
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(3) Failure by the Appellant, his solicitor, or his agent to file the written undertaking
shall not preclude the Board from setting the appeal down for hearing, advertising the Notice
of Public Hearing, and thereafter recovering the cost of such advertisement from the
Appellant.

23 When more than one Notice of Appeal is filed with the Board, arising out of the same
decision, or affecting the same matter, the Board may require the several Appellants, or their
solicitors or agents, to file a joint undertaking agreeing to pay the cost of advertising a Notice
of Public Hearing, and agreeing to keep the list of names and addresses of assessed
owners, which will be provided, confidential, and not to disclose it to any person, nor use it
for any purpose, not related to the planning appeal.

24 (1) Pursuant to s. 250A(1) of the Act, the municipality which is responsible for the
decision which is the subject of the appeal shall, within 14 business days of being notified by
the Board of the filing of the Notice of Appeal, file with the Clerk and with any other party, the
complete Appeal Record and the relevant Municipal Planning Strategy, Land Use By-law,
Zoning By-law, Subdivision By-law or Subdivision Regulations.
(2) An Appeal Record shall consist of the following:

(a) a table of contents;

(b) the application;

(c) the decision under appeal;

(d) a copy of the advertisements for any public hearing held relating to the
subject of the appeal;

(e) acopy of the minutes of any public hearing respecting the subject of the appeal;

(f) a copy of the minutes of any council meeting at which the subject of the appeal
was discussed;

(g) a copy of any report, letter, submission, recommendation or other matter
respecting the subject of the appeal which was submitted to or was considered
by council or the development officer, excluding any legal opinion prepared for
the municipality for which privilege is claimed;

(h) a copy of the publication of the notice of the decision; or a copy of the written
notice which was sent to the Applicant.

(3) The pages of the Appeal Record shall be numbered.

(4) Nothing in this section shall be deemed to prejudice the right of any party to inspect
and obtain copies of any documents prior to the time that the Appeal Record is to be filed.

(5) In the case of an appeal from a decision of the Provincial Director of Planning or a

Provincial development officer, the Appeal Record shall be prepared and filed by the
Provincial Director of Planning or the Provincial development officer who made the decision.
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25 (1) Upon receipt of the Notice of Appeal, the Clerk shall schedule a preliminary hearing
to be held within 14 business days.

(2) The Clerk shall publish in the newspaper a Notice of Public Hearing advising the public
that a Notice of Appeal has been filed with the Board, and advising that any aggrieved person

has the right to intervene and pariicipate in the public hearing.

(3) Upon receipt of a list of assessed owners from the Clerk, the Appellant shall, within
three business days, serve a copy of the Notice of Public Hearing on all assessed owners
of land within a distance of 500 feet of the property which is the subject of the appeal.

(4) The Board may require the Appellant to serve such other persons as the Board
determines with a copy of the Notice of Public Hearing.

(6) Any aggrieved person wishing to intervene in the public hearing shall file a notice with
the Board advising of his or her intention to participate in the hearing.

26 (1) Pursuanttos. 250A(2) of the Act, a hearing must begin within 45 days from the
filing of the Appeal Record unless the Board determines that it is necessary for the interests
of justice for the hearing to begin at some later time or unless all the parties agree that the
hearing may begin at some later time.

(2) Inthe event that the Board directs the filing of post-hearing written submissions, such
submissions must be filed with the Board, pursuant to s. 250A(5) of the Act, within 14 days
after the close of the hearing unless the Board determines that it is necessary for the
interests of justice for such submissions to be submitted at some later time or unless all the
parties agree that the submissions may be filed at some later time.

(3) Pursuanttos. 250A(3) of the Act, the Board shall render its decision within 60 days after

the close of submissions by the parties, unless the Board otherwise states at the close of the
hearing or unless it is necessary for the interests of justice.
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