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[30] By these actions, the Board is attempting to achieve the objectives of

Regulation 2(b) and (c).

[31 ] The Board is concerned that, in light of the evidence presented in this matter,

some aspects of regulation may not be adequately enforced throughout the Province. To

avoid undermining the integrity of regulation, the Board considers that sufficient resources

should be in place to enforce all provisions of such regulation.

[32] While the Greenfield Area can be described as rural in nature, a number of

stations are within proximity. Mr. Jenkins stated:

... The closest station to us is Milton, on the Queens County side, and that's 25 kilometers
away.. ,. Our distance to our closest Caledonia station is 30 kilometers, which is Noah's
Convenience Gas Bar...Route 8 to Liverpool is 8 kilometers away and the 325 to Bridgewater
is 15 kilometers away. So, they're not going to make a detour here for their fuel, especially
if Bridgewater is the same price.

Distance to Ricjac, which is the Irving Station in Liverpool and Macpherson's, is
approximately 30 kilometers ...Other stations in Queens County are farther away...

[Sound File, Track 1, June 7,2010, 15:50]

[33] The Applicants have opted out of wholesale selling price regulation, as

permitted by s. 6 of the Regulations. At present, both stations are supplied by Wilson's

Fuel, with their combined volumes rendering gasoline supply to the Greenfield Area

economical.

[34] In the Two-Year Report, Gardner Pinfold indicated that the Regulations do

not provide suppliers with margins high enough to save all low volume rural stations. This

means that supply to the Greenfield Area might become uneconomical if volumes drop

further.

Industry infrastructure refers not only to retailers, but also to suppliers. An independent
retailer may decide to close a station because it is no longer viable. But the decision may
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effectively be made by the wholesaler in cases where continuing to supply the station is no
longer economic...

[Two-Year Report, Gardner Pinfold, p.46]

[35] As the Board found in its recent Decision Re Petroleum Products Pricing Act,

reported at 201 0 NSUARB 74 (the "Promotions Decision"), maintaining rural infrastructure

is different than preserving availability.

[36] No evidence was led at the hearing to indicate whether or not the availability

of gasoline in the Greenfield area was an issue at present.

[37] The Board notes that, while declines in gasoline volume have occurred in

some years, significant volume remains. In fact, volume has been added to the Greenfield

Area with the entry of the Acadia First Nation station. The Board concludes from the

evidence that, even if the volumes of the Applicants decline, sufficient volume wili remain

such that these businesses will remain viable, provided that Zone 2 pricing is allowed in

the area.

[38] The Board further concludes that the objectives 2(b) and (c) of the

Regulations are being met in the Greenfield Area. However, the Board is satisfied that with

respect to Regulation 2(a), if Zone 3 pricing is enforced in the Greenfield Area, availability

might be threatened at some point in the future.

2. Does the Board have the jurisdiction to grant a remedy in this proceeding?

[39] The Applicants wish to legalize historical business practice near the border

of Zones 2 and 3, which they say is justified by consumer traffic patterns. Mr. Jenkins

stated:
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... our vehicle counts prove that our traffic sources are from the Bridgewater side of
Greenfield...

...when regulation was being introduced, we did have a drop in volume because, at the time

...we were selling at 2 cents less than the Bridgewater market...our volume is now roughly
an average of 700,000 liters...volume we cannot afford to lose by changing to zone 3
pricing ....

[Sound File, Track 1, June 7,2010,7:30]

[40] When asked about what might happen to their volumes if Zone 3 prices were

enforced, the Applicants stated that their business will suffer significant declines:

Chair: So are you suggesting that if the Board were to decide that ... you must
charge Zone 3 prices, that people would ... that would be a behavior that you
might see?

Mr. Jenkins: It would definitely be a behavior we would see. We saw it the first week the
price changed from zone 2 to zone 3.

Chair: So what are you charging now?

Mr. Jenkins: Actually, I'm charging zone 2 prices now.

Chair: And Ms. Uhlman?

Ms. Uhlman: Zone 2

Mr. Jenkins: I was away when the inspector came...

We noticed a drop in volume of about 40% in that one week. After the
second day when customers realized that we were at a higher price than
what Bridgewater was.

[Sound File, Track 1, June 7,2010,30:50]

[41 ] The Board considers it useful at this point to address its jurisdiction to

implement a remedy, should it find that one is warranted.

[42] The Board's jurisdiction underthe Regulations includes the conduct of public

hearings respecting the division of the Province into zones: see s. 22(1 )(a).

[43] In dividing the Nova Scotia into zones, the Regulations provide that the Board

may consider any factors that the Board considers relevant, such as retail prices that have
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been charged to consumers over a certain period of time and whether price differences

between zones are just and reasonable (see s. 13(2)(a) and (d)).

[44] The Regulations also provide the Board with the ability, in order to preserve

availability of petroleum products in rural areas or for another reason the Board considers

appropriate, to prescribe a different fixed wholesale price, a different retail mark-up or

different minimum and maximum retail prices that the wholesaler, wholesaler-retailer or

retailer may charge for a type of petroleum product at a particular point of sale (see s.

14(3)).

[45] As noted above, the Board's jurisdiction is defined by the Regulations,

including the authority to divide the Province in zones, and to fix the wholesale margin and

the minimum and maximum retail mark-up for petroleum products.

[46] Therefore, the Board has the jurisdiction to remedy the situation in the

Greenfield Area, if warranted.

3. If remedial action were to be considered, what should it be and where should
it apply?

[47] The Board has considered the evidence and submissions of the Applicants.

The courses of action open to the Board include:

[48]

(a)
(b)
(c)

(d)

doing nothing;
changing the boundary of Zone 2 to include all of Queens County;
changing the boundary of Zone 2 to include the stations in the Greenfield
Area;
allowing the operation of the Applicants' stations under Zone 2 pricing.

If the Board chose to do nothing, this would mean that the Applicants must

implement Zone 3 pricing.
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As noted above, the Applicants submit that if gasoline prices in the Greenfield

Area were higher than Bridgewater, volumes may drop to a level rendering supply to the

area uneconomical.

[50] If the Board chose to change the boundary of Zone 2 to include all of Queens

County, this would represent the first change in the zone structure in Nova Scotia since the

re-introduction of regulation in 2006. At the hearing, the following exchange occurred:

Chair:

Mr. Jenkins:

Chair:

Mr. Jenkins:

MS.Uhlman:

Chair:

J. Uhlman:
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So, if the Board were to take the view that any changes in zones that are
made should include a whole geographic County, how would you see that
impacting other stations in Queens County?

Well, it should increase their volume. People are going by the stations going
to Bridgewater anyway. In fact, Liverpool has had a very hard economic
time. They lost their Canadian Tire. One of the reasons why they lost
Canadian Tire was because (inaudible) the Corporation did a check on
sales and they found that the sales from the postal code from Liverpool
were higher in Bridgewater than they were at their own Canadian Tire store
in Liverpool. That's one of the reasons why they never re-established that
store was because the people in Liverpool are doing more shopping in
Bridgewater anyway. So the people that shop in Bridgewaterwould buy their
gas there. My mother was one that used to do that too. She used to go to
Bridgewater and do her shopping and save 2 cents on gas. I think that's
what the spread is. So if you're going to Bridgewater or Halifax anyway, and
a portion of the population in Liverpool does travel to Bridgewater every
week, they also buy their gas there at the same time.

So we haven't heard, obviously, from anybody else in Queens County about
this. Have you had any communication from any of the service station
operators in Queens County?

Just one and it was Macpherson's and he thought that with this regulation
we're going to be another... ifwe changed to zone 2, we were going to be an
extra 2 cents lower than what he was and that really bothered him. But once
we showed him the paper that is printed on the website for the gas zones
and whatever the spread is now, he is already 2 cents different and there
wouldn't be any change to the spread if we were zone 2. We're not going to
increase the spread by another 2 cents. It was just going to remain the
same as it is now.

And I spoke with Mr. Fancy at Noah's and he said that wouldn't make any
difference to him.

What wouldn't make any difference?

If we were zone 2. He said it wouldn't do anything to his business.
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I mean, you have to realize that this could be a domino effect, if you start
changing zones.

But we don't want you to change an entire zone. We're not here for that.

[Sound File, Track 1, June 7,2010, 51 :50]

[51] Changes to the boundary of zones might lead to uneconomical supply to

some rural areas. In its Two-Year Report, Gardner Pinfold stated:

...delivery costs to some smaller rural stations. These exceed substantially the transportation
allowance. Suppliers note that high transportation costs have always presented a competitive
challenge...

[Two-Year Report, Gardner Pinfold, p.56]

[52] If the boundary of Zone 2 is changed to include the Applicants' stations only,

which are very close to the border with Zone 3, this would again be the first change in the

existing zone structure that exists. A letter of comment from Mr. Sweet of Bluewave

Energy, a participant in the industry in Nova Scotia, addressed this:

... we do not support the realignment of the existing Nova Scotia regulated price zone
boundaries...The current boundaries appear to be established with some reasonable sense
of consistency, mainly along county lines... In addition, price zones and their corresponding
price differentials have been established to consider the distance from the product supply
point and the increased cost of delivery farther from that point. ..

[Exhibit G-4]

[53] As the Board noted in its recent Decision Re The Petroleum Products Pricing

Act, reported at 2010 NSUARB 81 (the "Border Decision"), using clearly identifiable

boundaries, such as county lines, as boundaries for zones avoids any confusion.

[54] The least disruptive measure (other than doing nothing) is for the Board to

maintain the boundary between Zones 2 and 3, but allow the Applicants to operate under

Zone 2 pricing.

[55] The Board notes that it received no opposition to allowing the Applicants to

sell gasoline using Zone 2 pricing. In its letter, Bluewave Energy stated:
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We will state however, that if the original underlying intent of the applicants was to have the
ability to price out at zone 2 levels (as opposed to purchasing at zone 2 levels), we would not
oppose a grandfathering of this ability for these two sites only.

[Exhibit G-4, p. 2]

[56] In the Promotions Report, Gardner Pinfold provided an analysis of the rural

consumer. It stated:

The analysis becomes a bit more complicated for the rural consumer.... ln this case, the
gasoline decision is not distance related, since the travel is primarily motivated by factors
other than minimizing gasoline costs...Judging from the shift in volumes to cross­
merchandisers in regional commercial centers and the loss in volumes by rural dealers within
25-30km of these centres, many consumers seem prepared to save $1.50-2.00 per fill and
risk losing the local station.

[Promotions Report, Gardner Pinfold, p.7]

[57] Evidence before the Board, as noted earlier in this Decision, is that

consumers travel to Bridgewater for various other purposes. If prices there are lower than

the Greenfield Area, consumers will be inclined to purchase cheaper gasoline when they

are there. As noted in the Promotions Report:

... if the consumer were there anyway for some other reason, a price of even a few tenths of
a cent would induce the consumer to fill up..

[Promotions Report, Gardner Pinfold, p.7]

[58] The Board accepts that consumers may still travel for those purposes, and

may have incidental gasoline purchases from time to time; however, as suggested by Mr.

Jenkins, if there is no price differential, consumers have no incentive to buy gasoline there.

[59] In its Promotions Decision, the Board noted the findings from a survey

conducted by Corporate Research Associates Limited ("CRA"), which identified the two

major factors influencing consumer purchases of retail gasoline as the convenience of

location and price. As noted below, no significant change in consumer behavior is likely
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to take place as a result of prescribing a price for the Applicants' stations (which clearly

offer greater convenience) that matches the Bridgewater (Zone 2) price.

[60] The hearing was advertised in Queens County, in the Town of Bridgewater

and in the provincial edition of the Chronicle Herald. The other stations in Queens County

were served with a Notice of Hearing. The Board received no letters of comment from

persons or organizations other than Bluewave Energy. The Board considers that there was

sufficient opportunity for submissions in one form or another from other areas of the

Province.

[61] The Board notes that the circumstances of the Applicants are unique: rural

location, a common supplier, and a history of Zone 2 pricing which has allowed

maintenance of volume, despite the commercial and other attractions offered by nearby

Bridgewater. It is on the merits of the Applicants' case alone that the Board grants the

requested relief. The Board's Decision should therefore not be considered precedent­

setting.

[62] The Board concludes that, in order to preserve the availability of gasoline in

the Greenfield Area, the Applicants' stations should be permitted to sell at Zone 2 pricing.

This will be accomplished through a specific Board prescription, pursuant to s. 14(3) of the

Regulations. No changes are required to the boundary of Zones 2 and 3.
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CONCLUSION

[63] As outlined earlier in this Decision, the Board has concluded that the

objectives of the Regulations are being met in the Greenfield Area, at this time. However,

if Zone 3 pricing is enforced, availability might be threatened.

[64] In order to ensure that availability is preserved, the Board finds that the

Applicants should be permitted to sell gasoline using Zone 2 prices. This can be

accomplished without making any changes to the boundary between Zones 2 and 3,

pursuant to s.14(3) of the Regulations.

[65] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 3rd day of August, 2010.
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