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prefers to utilize the actual rents, on the basis that a willing buyer would be purchasing the

property subject to those leases.

Income Approach

[164] Both appraisers define the "income approach" in their reports. While the

wording of the definition differs slightly, the essential elements are the estimation of what

Mr. Weatherby terms "future benefit flows", and what Mr. Earle calls "net rental rates", and

the capitalization of those flows or rates to arrive at a value.

[165] The capitalization rate represents a recognition of the risk. As stated by the

Court in Gardiner Burton Agencies Ltd. v. Nova Scotia Power Corp. (1986), 37 L.C.R. 18

(N.S.S.C., T.O.), varying (1985), 34 L.C.R. 255 (N.S.E.C.B.), at p. 27:

... The selection of a capitalization rate is always and at best a judgment call. ..

[166] While the first Earle report was lacking in detail of the support for elements

such as the capitalization rate, the vacancy rate, management expenses, structural

allowances, and expansion costs, the second report did provide some evidence on these

issues. The Board is satisfied, based on Mr. Earle's testimony at the hearing, and as

corroborated by Mr. Hardy's examination of Mr. Earle's files, that there was support for

these assumptions. In the view of the Board, Mr. Earle used what may be described as

standard allowances for vacancy, management expenses, and structural allowances. In

using costs for the proposed expansion of the building, the Board is satisfied on a balance
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of probabilities that Mr. Earle used appropriate inputs. He used figures applicable to

Yarmouth for "a simple strip mall. ..at the lower end of the range" (Transcript, p. 190).

[167] As noted before, the capitalization rate is a matter of judgment. It was

acknowledged by Mr. Hardy that there were no specific plans for a development and that

"Assumptions have to be made in order to quantify the loss demonstrated." (Transcript, p.

335).

[168] As the Board interprets the evidence, Mr. Weatherby's objections to the

figures used by Mr. Earle were not to the figures themselves, but to the lack of explanation

in Mr. Earle's report about how they were derived. In his letter of January 7, 2009 to Mr.

Gushue (Exhibit G-4, Tab 8), Mr. Weatherby remained unconvinced aboutthe market rents

and the construction costs. On cross-examination, he acknowledged that Mr. Earle's

sources "sounded like" they were reliable (Transcript, p. 542). He was familiar with the

costing resource (Marshall & Swift/Boeckh), but was not prepared to either agree or

disagree with the conclusions reached by Mr. Earle.

[169] Although the evidence regarding the parking requirements under the LUB

was unclear, Mr. Hardy had apparently calculated that none of what Mr. Weatherby

described as "surplus lands" was required for parking spaces under the scenarios

employed by Mr. Earle.

[170] The Board is satisfied that there is adequate parking for the proposed

expansion of the building based on Mr. Hardy's evidence of his calculation of the required

number of spaces, whether the "strip mall" LUB requirements applied, or not.
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[171] For the purposes of the "before and after" valuation, the Board accepts the

premise that the "after" expansion with a setback from Starrs Road to coincide with the

existing Gateway building would be permitted by the Town. While an expansion that

complied with the 60 foot setback would be "as of right", given the state of commercial

development on Starrs Road and the non-conforming nature of the existing structure, the

Board finds this to be a reasonable conclusion.

[172] The Board has already determined that the rents forthe existing tenants must

be used rather than the rents used by Mr. Earle. What the Board also rejects in

determining market value, as will be seen from the calculations that follow below, is that

there would be renovations to the existing space. Seen from the perspective of the willing

buyer, where there are current leases, and valuing the property as of the time of the

expropriation, the Board finds it is not reasonable to include any provision for the '

renovation of the existing space, and has excluded this from its calculations.

[173] Mr. Weatherby had not done a valuation of the property using an income

approach. He acknowledged the appropriateness of this approach, although he did say

that a direct comparison approach was also appropriate when the property was

owner-occupied. He did not use this approach either, except in determining the market

value of the land, as discussed earlier in this Decision. Had Mr. VVeatherby valued the

whole of Gateway's property, the Board might have had evidence to compare the results

of this approach with Mr. Earle's findings. As the evidence unfolded, the Board found that

the use of $8.00/sq.ft, and $6.00/sq. ft., in the "before" and "after" values of the land
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respectively, provided no basis from which the value of the whole of the property could be

extrapolated.

Calculation of the Market Value and Injurious Affection

[174] The chart which follows is a comparison of the Earle valuations, before and

after the expropriation, and the Board's findings. The Board has used the actual rents of

the existing building, and has excluded renovation costs, but otherwise has adopted Mr.

Earle's assumptions, to reach a total value of $ 319,018. From that value, the market value

of the land, agreed by both appraisers to be $103,400 has been deducted, leaving an

amount of $215,600 (rounded) for injurious affection. (It should be noted that the Board

has preferred to employ rounding in the final result only.) This approach allows the Board

to separate the items to be compensated in accordance with s. 26 of the Act.

Prior to Expropriation (70 160) >Earl~ Board

Main Building Rental Revenue 7800 sq. ft @ 10.00 78,000

Rose Distributing 36,000
DC Cabinets 8,400
Strip Mall Rental Revenue 11,200 sq. ft. @ 12.00 134400 134400
Total Rental Revenue (19,000 sq. ft.) 212,400 178,800
Less 5% Vacancy 10619 8940

201,781 169,860
Less Management Expenses @ 4% 8,071 6, 794 1
Less Structural Allowance @ $0.25 (19,000 sq. ft.) 4.750 $4750

188,960 158,316
Capitalization Rate 9%
Capitalization Value 2,099,553 1,759,062

Rounded 2,100,000 No 1,759,062
Rounding

Less Expansion Costs (11,200 sq. ft., @ 80.00) 896,000 896,000
Less Renovations (7,800 sq. ft. @ 25.00) 195000 0

1,009,000 863,062
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After I::AprUpUCu.IUIi (120 X 52) Earlei Board

Main Building Rental Revenue 7800 sq. ft @ 10.00 78,000

Rose Distributing 36,000
DC Cabinets 8,400
Expansion Rental Revenue 6,240 sq. ft. @ 10.00 62400 62400
Total Rental Revenue (14,040 sq. ft.) 140,400 106,800
Less 5% Vacancy 7019 5340

133,381 101,460
Less Management Expenses @ 4% 5,335 4,058
Less Structural Allowance @ $0.25 (14,040 sq. ft.) 3510 $3510

124,536
I

93,892
Capitalization Rate 9%
Capitalization Value 1,383,731 1,043,244

Rounded 1,384,000 No 1,043,244

Rounding

Less Expansion Costs (6,240 sq. ft., @ 80.00) 499,200 499,200
Less Renovations (7,800 sq. ft. @ 25.00) 195000 0

689,800 544,044

Before ana Atter valUe t:arle I:$oara.

Before Value 1,009,000 863,062

After Value 689800 544044
Difference 319,200 319,018
Less Market Value of Land Taken 103400 103400

215,800 215,618
Rounded 215,600

[175] Finally, the Board must address some outstanding matters which arose either

during the hearing, or out of the pleadings.

CUSPAP

[176] As indicated earlier in this Decision, the Board noted that Mr. Weatherby

alleged that the first Earle report failed to comply with CUSPAP in a number of areas. Mr.

Hardy acknowledged that the report was deficient in that Mr. Earle had excluded certain

information or statements which are required under CUSPAP, e.g., the omission of the
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Town as an intended user of the report, the information supporting the market rentals and

the capitalization rate. On direct examination, Mr. Hardy said that the second Earle report

was corrected to comply with CUSPAP. Under cross-examination, he said:

A. My understanding, that the agreement was that the arithmetic errors, minor errors in
the report, would be corrected. It wasn't to make it compliant.

MR. BARRO: But there was more ... you would agree with me there was more corrected in
this revised report than just some math errors.

A. There was very little ... I think the .,. my recollection, the interest being valued is
changed. I think the reference to the lease was put in. The arithmetic errors were
corrected. I think ... that's my recollection. There may have been one or two other
things.

Q. I guess my question is it would certainly appear there was an opportunity to add the
additional supporting documentation, or supporting information, for the market rents
and the cap rate, and that wasn't done. Would you agree with me?

A. I didn't realize there was the opportunity. I thought ... my understanding was that it
was to correct the arithmetic errors.

[Transcript, pp. 339-340]

[177]

[178]

report:

Q.

A.

Q.

A.

Further clarification came from Mr. Hardy on re-direct examination:

Okay, and so your evidence is that the revised report ... and there was some
discussion as to what you had understood or the revised report was to entail. But
your evidence was that that revised report still didn't comply with the standards.

The reporting standards, yeah.

The reporting standards. But just so ... to ensure that there's no misunderstanding,
does that affect the determination of value or the findings of value?

No.
[Transcript, pp. 351-352]

Section 3(1 )(a) of the Act provides the following definition of an appraisal

3(1) In this Act,

(a) "appraisal report" is a written report which follows and would meet the
requirements and standards adopted by The Appraisal Institute of Canada
for such reports;
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[179] The Board understands that The Appraisal Institute of Canada has adopted

CUSPAP. (See Coates and Waque, New Law of Expropriation, p. 28-2). The Board is

unable to find anything in the Act which prevents it from accepting a report which may fail

to comply with the standards. If any consequences flow from a lack of compliance, they do

not require exploration here.

[180] On cross-examination Mr. Weatherby acknowledged that the CUSPAP did not

impact the "fundamental differences" in the reports. (Transcript, p. 478).

[181] As suggested by Mr. Goldberg in his closing submission, CUSPAP is

something of a "red herring" as far as the matter of determining the appropriate

compensation is concerned. Given the evidence of both Mr. Hardy and Mr. Weatherby as

to the impact of a failure to comply with the reporting standards of CUSPAP, the Board finds

that it can safely adopt portions of Mr. Earle's report.

Quantum of Injurious Affection

[182] Mr. Weatherby, both in his Valuation Review Assignment (Exhibit G-4, Tab

6, at page 5), and in his testimony, expressed the view that:

Logically the loss in vaiue cannot exceed the full market vaiue of the impacted land.

[183] With respect, the Board cannot agree. In the Board's view, in any number of

situations, depending on the nature of the land taken and the land as a whole, the loss

attributable to injurious affection can be greater than the market value of the land taken.
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For example in Gardiner Burton Agencies, referred to earlier in this Decision, the market

value of the land taken was a mere $900, yet the injurious affection award was $187,000.

Set-Off or Betterment

[184]

[185]

32

Section 32 of the Act provides:

The value of any advantage to the land or remaining land of an owner derived from
any work for which land was expropriated or by which land was injuriously affected
shall be set-off only against the amount of the damages for injurious affection to the
owner's land or remaining land.

In the course of his evidence, Mr. Weatherby noted that there was benefit to

the property resulting from the expropriation because a new street (from which one could

construct a new driveway access to the property) was created, and there would be a

light-controlled intersection where Starrs Road met the new street.

[186] Mr. Earle gave no consideration to any such benefit. In fact, Mr. Schijns

testified that not only was there no need for an additional driveway, but the cost of

constructing one would not, in his view, be justified.

[187] In fairness to Mr. Weatherby, he did not calculate any amount to be set-off in

his valuation.

[188] Considering that the new street, Charles Crosby Drive, is a "dead end" as

viewed by the Board, and the light controlled intersection is distant from the driveway to the

Gateway property, the Board concludes there is no "advantage...derived" to the owner.

Consequently, no set-off need be made to the Board's determination of injurious affection.
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Accelerated Tax Consequences

[189] As noted earlier in this Decision, Gateway had claimed compensation for

accelerated tax consequences resulting from the expropriation. No evidence was led, and

indeed no reference was made to such consequences in Mr. Goldberg's closing

submissions.

[190] The Board notes that the Court ofAppeal addressed this issue in Re Williams,

1996 CanLII 5305, stating:

...The impact of taxation cannot be known with certainty until payment of compensation and
its assessment by the taxing authority. Neither the Expropriation Act nor the Utility and
Review Board Act preclude the Board from retaining jurisdiction to deal with tax concerns
should they arise, and it is reasonable that the Board should do so. [Emphasis in original]

[191] The reservation of the issue of tax implications as authorized by the Court of

Appeal in Williams was also accepted in Harrison Blueberry Enterprises, previously referred

to. In that case, the claimant had asked the Board to reserve on the issue; here there was

no express request for such reservation. However, the Board concludes that in the absence

of any express abandonment of this aspect of the claim by Gateway, it is appropriate for the

Board to reserve on the issue of the accelerated tax consequences.

Costs and Interest

[192] At the request of Counsel for Gateway (to which the Town made no objection),

the Board reserves the right to consider the matter of costs and interest if the parties are

unable to reach agreement.

Document #: 179605



- 78-

VI CONCLUSION

[193] The Board finds that the market value of the land taken from Gateway as a

result of the expropriation is valued at $103,400. The Board finds that there is injurious

affection to the remaining lands of Gateway, and using the approach sanctioned by s. 27(5)

of the Act, the Board finds that the amount by which the Claimant should be compensated

for such injurious affection is $215,600. The total compensation due to the Claimant,

exclusive of any amounts which may be determined for accelerated tax consequences,

costs and interest, is $319,000. From that amount should be deducted the sum of $96,750,

paid to Gateway pursuant to s. 16(2) of the Act.

[194] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 30th day of July, 2010.
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