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does not grandfather any application that may be in the process, whether it is completed

or not. Mr. Barro stated the legislation, and in particular s. 245, speaks to applications

which are incomplete or complete. Mr. Barro argues that if it was the intention of the

Legislature to grandfather an application that was in process, whether it was incomplete

or complete, then it would have stated so in the MGA.

[23] If the Board does not adopt this first argument, then Mr. Barra submitted

three cases on determining when the right to be issued a permit crystalizes and/or the

application is complete.

[24] The most recent is Peacock v. Chief Building Official, [2003] a.T.C. 624

(S.C.) of the Ontario Trial Court. The case involves the effect of an interim control by-law.

Under the Ontario legislation, an interim control by-law may prohibit development in a

particular area while the Municipality studies the issue and determines whether to

permanently amend the by-law. An interim control by-law is effective for one year and may

be renewed for a further year.

[25] In the Peacock case, the appellants filed their application two days prior to

the passage of an interim control by-law and alleged it fulfilled all of the statutory

requirements of the by-law in effect at the time of filing. The appellants' application was

considered by the planning official after the interim control by-law was adopted.

[26] The Court determined that subject to bad faith, the time when an applicant's

rights crystallized, and thus is entitled to a permit as of right, has expanded to either the

time when the building official makes his decision, and in other cases, to the time of

appellate review.
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[27] Mr. Barro argued that as the decision of R&N's application occurred after the

first notice, the right to a development permit had not crystallized.

[28] Antigonish Optica/v. Rocca Group (1980),47 N.S.R. (2d) 382 (T.D.), affirmed

by (1982),50 N.S.R. (2d) 591 (C.A.) involved a shopping centre development permit atthe

time when the Shopping Centre Deve/opmentAct, S.N.S. 1978-79, c. 74, ("SCDAcf') was

passed in December of 1979. The SeD Act specifically grandfathered development

permits which were in force and effect on December 4, 1979. In that case, a permit had

been applied for on November 22, 1979. Unknown at the time, the information on the

application form inadvertently referred to Antigonish East not Antigonish West. On

November 27, 1979, a special meeting of council tentatively approved the proposed

development. The incorrect location between East and West was identified sometime

between December 6 and 20, 1979, when the development permit was approved and

issued. The appellant argued Council approved the development before December 4,

1979.

[29] Amongst the Court's rulings it determined the building inspector is

responsible for the enforcement of the by-law and is the only one that has the authority to

issue the signed building permits. The Court found that the building permit had not been

issued as of the date of December 4, 1979, and, therefore, was not grandfathered by the

SCD Act. Furthermore, the applicant did not have the right to have a building permit issued

as of right before December 4, 1979. The decision was upheld by the Court of Appeal.

[30] Mr. Barro argues this case stands for the proposition that, in the very least,

the application must be complete before any right to a permit crystalizes. He suggests the
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case does not decide the issue of whether the applicable date is the date on which the

Municipality has all relevant information and could grant the permit, or whether it is the date

the Municipality actually grants the permit.

[31] The third case Mr. Barro relied on is Country Pork Ltd. v. Ashfield, [2001]

O.T.C. 196 (Sup.Ct.). It also dealt with an interim control by-law which was enacted on

June 26, 2000. The interirn control by-law prohibited the establishment of a livestock

facility with a capacity of 100 or more livestock. Once again, the applicant was alleging its

application for a building permit had crystallized before council had passed the interim

control by-law.

[32] There was a dispute about whether the information had been provided prior

to the interim control by-law being passed. The Officer sought information that may have

been provided earlier. The Court determined that the information sought by the town

official was appropriate in the context and within his/her discretion. The Court ultimately

held that not all of the information necessary to issue the building permit had been

provided prior to the interim by-law being passed.

[33] Mr. Barro argues that in accordance with these cases the Officer's request

for information on September 17, 2009, is evidence that the R&N application was not

complete until September 23,2009. Relying upon the Peacock case, until the Municipality

actually considered the application on October 2, 2009, the right to a permit had not

crystal ized.
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[34] Raymond Jacquard, on behalf of the Municipality, argued that the date the

Application was complete was September 4,2009. In July 2009, R&N noted it would either

build a manure storage facility or transport the waste offsite.

[35] He states the record confirms conversations occurred between R&N and the

Officer. On September 17,2009, the Officer requested R&N to confirm in writing either the

location for the storage facility or vv'hether the \Naste vv'as being transported offsite. R&N's

letter of September 23, 2009, begins by stating:

As per our conversations, I will be removing the waste from the site in a timely manner
throughout the year.

[36] It is the Municipality's position that to be fair to the Applicant, when the

Applicant had provided all of the information to the Officer by September 4, 2009, the file

should be considered complete on that date, even though the Officer made a request for

confirmation of information afterwards. Mr. Jacquard stated that as the Officer considered

the file complete on September 4, 2009, he used the existing by-law to assess the

application and to base his refusal to grant the development permit as outlined in his letter

of October 2, 2009.

[37] Mr. Jacquard acknowledged that, considering the cases and Appeal Record,

there are arguments on both sides as to when R&N's application was complete for the

purposes of obtaining a permit as of right.

[38] With respect to the interpretation of s. 246(3), Mr. Jacquard agreed with Mr.

Barro in some respects, stating that on a strict interpretation it would appear there is no

ability to issue a permit after the advertisement of Council's intention to amend the by-law.
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deal with the issues concerning his allegations about the "process" by which the by-law

was amended or his permit was refused: see Maskine v. Halifax County (1992) , 118

N.S.R. (2d) 356, (N.S.C.A.). If other legal avenues are available, the matters must be

pursued through those channels. The Board's jurisdiction in this case is limited to its

authority under the MGA, which allows it to only consider the issues necessary and

incidental to determining whether the decision of the Officer is correct

[42] Mr. LeBlanc emphasized he is not a lawyer. He stated he made sure his file

was complete as of September 4,2009. He also suggested there is another way of looking

at the Officer's request of September 17, 2009, arguing it was merely to ensure the

Officer's file was complete as there was no written documentation of their various

discussions during the process and prior to September 4, 2009. One of these earlier

discussions was the transporting of the waste from the farm. The letter of September 17,

2009, was to obtain written confirmation only and not to provide further information to

complete the application.

[43] Mr. LeBlanc argued it is the Officer who has the right to decide when a file

is complete. Once it is complete, the Officer has 30 days to make the decision about

granting the permit. Consequently, he argued the by-law that exists at the time his file was

complete on September 4, 2009, is the by-law the Board should be using for his appeal.

[44] Mr. LeBlanc also argued that s. 246(3) should not be interpreted as

prohibiting the Officer from issuing any permits, because it would virtually shut down the

municipal office for 150 days, prohibiting any development during that extended period of

time.
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VII FINDINGS

[45] The Board finds that the following facts are not in dispute between the

parties:

1.

2.

3.

4.

[46]

R&N applied for the permit before the publication on September 8, 2009, of
the first notice of council's intention to amend its by-law of extending the
minimum distance from a watercourse to 500 feet.

The Officer issued his letter on October 2, 2009, refusing to grant the permit
to R&N as it was inconsistent with the existing by-law, but on grounds other
than the requirement of a 328 feet minimum distance from watercourses.

The amended by-law was adopted within 150 days of the publication of the
first notice advertising council's intention to amend the by-law.

If the amended by-law reasonably carries out the intent of the MPS, which
is currently under appeal, R&N's application for a permit is inconsistent with
the amended by-law.

The Board has the jurisdiction to resolve issues that are necessary or

incidental to the Board determining the appeal before it, s. 22 of the Utility and Review

Board Act, S.N.S. 1992; Nova Scotia (Workers' Compensation Board) v. Martin, [2003] 2

S.C.R. 504, para. 106; Okwuobi v. Lester B. Pearson School et. al. [2005] 1 S.C.R. 257;

Boyle Estate v. Nova Scotia (Workers' Compensation Appeals Tribunal), 2004 NSCA 88;

Hill and Hill Farms Ltd v. The Municipality of Bluewater (2006), 82 O.R. (3d) 505 (Ont.

C.A.). In this case, a by-law was amended while R&N's application was before the

Municipality. All parties agree R&N's application for a permit is inconsistent with the

amended by-law. The question of which by-law applies to R&N's application is necessary

to determine its appeal before the Board.
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[47] This is the first case to consider the proper interpretation to be provided to

s. 246(3) and (4) of the MGA. There are no cases interpreting the sections.

[48] The common law has one principle for legislation interpretation: "Today there

is only one principle or approach, namely, the words of an Act are to be read in their entire

context and in their grammatical and ordinary sense harmoniously with the scheme of the

Act the object of the Act, and the intention of Parliarnent", R. v. Sharpe, [2001] 1 S.C.R.

45; United Taxi Driver's Fellowship of Southern Alberta v. Calgary (City), [2004] 1 S.C.R.

485; Cohen v. Nova Scotia, [2007] N.S.C.A.118.

[49] The Interpretation Act, R.S.N.S., c. 235., also requires this purposive

interpretation of the legislation, s. 9(1) and (5). It directs the Board to consider all

legislation as remedial to ensure its objects are attained, s. 9(5). Remedial legislation is

to be given a broad and liberal interpretation to meet its object, Dell Holdings Limited v.

Toronto Area Transit Operating Authority, [1997] 1 S.C.R. 32, para. 21; Rizzo & Rizzo

Shoes Ltd. (Re) , [1998] 1 S.C.R. 27, (S.C.C.).

[50] The MGA is a comprehensive statute which outlines the governance of

municipalities. Part VIII outlines planning and development within the Municipality. The

purpose of this Part includes enabling municipalities to assume the primary authority for

planning within their jurisdictions through adopting municipal planning strategies and by­

laws consistent with the interests and regulations of the Province. This Part also includes

various directives on planning and development matters. Sections 245 and 246 are in

question in this preliminary hearing.
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[51] Section 245 sets out timelines for the Officer to deal with an application for

a permit. The Officer must review the application within 14 days to determine whether it

is complete. The applicant is entitled to be notified if it is incomplete. Once it is complete,

the Officer has 30 days to assess the application and either grant the permit or inform the

applicant of the reasons for not granting the permit. Section 246(1) states that a permit

shall be issued if the proposed development meets the requirements of the by-law.

Consequently, a person has the right to receive the permit if it meets the by-laws. This is

often referred to as "development as of right". The Board finds these above sections do

not state or provide the Board with any direction as to which by-law applies when an

amendment to the by-law occurs during the application process.

[52] The Board does find, however; that s. 246(3) and (4) do provide clear

direction to the Board as to what occurs when a by-law is amended during the application

process for a permit. Subsection (3) states that the Officer may not issue a permit for 150

days from the date of publication of the first notice advertising council's intention to adopt

or amend the by-law. If the by-law is not passed within that 150 days, then the Officer shall

issue the permit if it meets the existing by-law, s. 246(4).

[53] The Board finds that the Act states a permit may not be issued, if notice to

amend the by-law is advertised. Any application, whether complete or not, may not have

a permit issued after the date of the first publication. Consequently, if a person has not

had their permit issued prior to the first publication date, the Officer is prohibited from

issuing it, (unless 150 days elapses without the by-law being amended).
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[54] The Board further finds that if the Legislature intended to allow completed

applications to have a permit issued, the section would have said so. As Mr. Barro stated,

the previous section specifically refers to incomplete and completed applications. Had it

been the intention of the Legislature that a completed application could have a permit

issued, even if it was inconsistent with a proposed amended by-law, then it would have

grandfathered those applications in the lv1GA. It did not. The Board finds no pending

application is grandfathered in any way under the MGA.

[55] The Board finds that any permit not issued by the date of the publication of

the first notice of advertising is not entitled to receive a permit under the existing by-law.

It must be consistent with the proposed by-law. In the present case, the proposed by-law

was adopted within 150 days.

[56] The cases provided by the parties relate to the issue of when an application

is complete and whether the rights of an applicant have crystallized such that the applicant

is entitled to receive a permit. For the reasons noted about, the Board's interpretation of

s. 246(3) and (4), negates the necessity of the Board determining when R&N's application

was complete.

[57] The Board, therefore, finds that the appeal of R&N is to be determined in

accordance with the amended by-law, requiring a minimum setback of 500 feet.

[58] An Order will be issued accordingly.

DATED at Halifax, Nova Scotia, this 28th day of July, 2010.
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